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RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA}

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(2)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)}(4) of the PRA] .

P5 Rel would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)}(6) of the PRA] -

C. Closed in accordance with restrictions contained in donor's deed
of gift. .
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3). . :
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
‘information {(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells {(b)(9) of the FOIA]




IT.

ITII.

Committee/White House Contacts

—-- All formal requests for interviews and documénts need

to be in writing and go to MIKVA =\\\\h_#~’//xz
-=-  All staff contacts go to YAROWSKY , -

i *
Interview Request
-- Need to have seven (7) days notice
-- Minority Staff need to be present as well as Counsel’s

Office representative and private counsel

Docunment Request

- (We will not meet June 7th deadline)

-- No matchup between Travel Office inquiry and all
persons from whom documents sought

- ‘Many of the documents sought raise serious privacy
concerns (SF 50’s, financial disclosure and conflicts
forms) '

- If Committee can explain purposes for such requests, we

can work to tailor requests to get at legitimate
oversight interests
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Clinger Meeting (6/6/95)

1. I wanted to meet with ybu to find out where you are going on
the Travel Office.

a. last time we discussed this matter, it was ny
impression that it was unlikely the Committee would be
having any hearings at all on the subject.

i. what has changed?
ii. what are you looking at?

(1) the management of the Travel Office in the
Bush Administration (1988-92)?

(2) the circumstances related to the firing of
Billy Dale?

(3) 1993 White House 1nternal management review?

(4) 1994 GAO audit?

b. we don’t question your oversight authority but we would
like to hear what have renewed your interest in yet
another inquiry into this subject :

i. ° particularly, when any 1nqu1ry carries with it the
real risk of interfering with the criminal trial
in September

2. Once we understand were you are going, we can work with you
to develop sensible arrangements to assist you in this

inquiry.

a. We started off well: by working out the arrangements
for Committee staff to review Travel Office documents
at NEOB previously reviewed by GAO for its 1994 Report
to Congress.

b. However, events of past week have caused confusion:
separate oral and written staff contacts of White House
personnel have occurred without going through Counsel’s
office. We need to stop that.
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Goal: to have a more regularized system of communications
between Committee and the White House for request for \&
interviews or documents. L%

Q&
a. All formal written Committee requests for < e~‘“:§§?/
1nterV1ews[documents should go to Counsel’s Off1 -
(MIKVA)
'b. All staff contacts should go throu h assigned counsel
. (YAROWSKY) -

For White House staff interviews

a. Committee should notify Counsel’s offlce and try to
provide seven (7) days notice

b. At interviews, we expect that

(1) minority staff be present as well (to avoid
duplicative interviews later)

(2) representative from Counsel’s Office be gresent,
as well as

(3) at the interviewee’s request, grivate counsel

c. we will have to consider carefully how to advise White
House witnesses to respond to questions that may could
‘intersect w1th the issues 1nvolved in the Billy Dale
trial.

White House Document Request(s)

a. the 5/31/95 Clinger request seeks documents from 38
named White House staff and every other staff member of
the Counsel’s Office since the first day of the c11nton
Administration

b. there is no reason for such an overbroad request: it
would even capture a new counsel coming aboard next
week

c. what is it that the Committee is after from these
persons, and how each related to the Travel Office?

i. Ira Magaziner?
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Request séeks‘“SF-SOs" financial disclosure forms and .
conflict of interest documents from this entlre d<

universe of persons L&
i. What is the purpose of gathering such dat;\Bnuﬁugh////

a great number of people?

ii. Such a request raises a host of privacy issues

iii. If clinger can tell you the purposes behind the
request, we can work with you to develop a
targeted approach that can be satisfied
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Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office {(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA] :

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
: of gift. :
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR Document will be reviewed upon request.

RESTRICTION CODES

Freedom of Information Act - {§ uUs.C 552(b)]

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b}3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of

" personal privacy [(b)(6) of the FOIA] )

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information -
concerning wells [(b)(9) of the FOIA]
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' MEMORANDUM FOR MSS. SHERBURNE AND CHESTON

r}ft-’Summary'o‘f Authorities Governing Executive

Jf*jBranch'Emgloxee Communications With Federal Adencies

I At your request, I have outlined the prov1smons of statutes,
egulatlons, executive orders, and Office of White House Counsel
‘pollcy statements that may relate to communications at issue
“betweéen White House staff and Treasury and RTC officials.
_Following a brief overview, the contents of each authority are
‘hmmarized in boldface type, with comments in regular type
,nterspersed., Empha51s has been added unless otherwise noted.

o LNTRODUCTIOﬂ

S In 1993 and early 1994, the Offlce of White House Counsel
“(hereln "OWHC") produced a series of memoranda setting forth
-rules. for White House staff communlcatlons with federal agencies.
bThese pollcy statements, summarlzed in Sections 1 through 5
‘below, identify certain types of agency matters for which White
‘House staff cemmunlcatlons with agencies may be prohibited, at
Tleast without' 'OWHC clearance. Some parts of the policy
Hfstatements appear to prohibit certain communications outright,

" butlater clarlfylng statements may make even these subject to
;Sauthorlzation by OWHC. Taken together, the pollcy statements can
‘;”be read generally to prov1de that

(a) WH staff may not communicate with federal agencies
regardlng adjudicative and 1nvest1qat1ve matters
_without OWHC clearance, and such contacts are
dlscouraged, and :

" (b) WH staff may communlcate freely wlth agencies regardlng
general policy matters 'unless the staff member has a
- personal interest in the subject of the communication.
In that case, OWHC clearance is required. Clearance
may also be required if the discussion.concerns
- policies relating to a- spec1f1c adjudlcatlve or
1nvest1gat1ve matter.

Aéneﬁowﬁé memorandum also identifies certaln personal interests

’2\:f“ :.that may disqualify an employee from communicating with an agency
' about a matter.v The rules for communlcatlons with 1ndependent
DETERMINED TO BE AN.
ADMIN]STRATNE MARKING
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for communlcatlons with executive agencies.

ATTORNEY WORK_PRODUCT

-For, the most part, the pollcy statements do not include the

,j:standards ‘the OWHC would apply in granting clearances when called

- for by the policy statements. Presumably, the OWHC would apply

"' standards of conduct set forth in applicable statutes and

. regulations to determine whether a communication was permissible.
. In addition, we understand that the OWHC would consider whether
.. .’the agency with which communication is contemplated has its own

© - internal policies governing communications with the White House

... staff and take such rules into account in determining whether the

communications . was appropriate. Other policy con51derations,

i}gisuch as.separatlon-of-powers issues, may also influence OWHC
- jdetermlnatlons. :

s

 The OWHC pollcy statements apparently require 'OWHC clearance

‘for (or possibly, in a few cases, prohibit altogether) White
- House/agency communications that present the potential for
. %7 violating regulations and statutes governing conduct of executive
- branch. employees. The Office of Government Ethics’ uniform
“. standards of conduct for executive branch employees, 5 C.F.R.
7. Part 2635, took effect on February 3, 1993. ' Pertinent provisions

are'summarized in Section 5 below. Appllcable statutes and
executive orders are: summarized in Sections 6 through 9. The -

t'_cenduct regulated by these prov151ons generally con51sts of

(a) employee involvenent in matters in which they have
- conflicts of" interest;

(b) misuse of public informatien;

(e),representation,of persons before the government in
matters in which the government has an interest; and

(d) obstruction of agency proeeedings.

' Communications betweeh;executive branch employees and federal

agencies may give rise to-such prohibited behavior. The WH

-policies give the OWHC the opportunity to determine in advance
. whether a proposed communication would run afoul of any of the
_ applicable standards. . To the extent that the White House policy
‘. statements do not absolutely prohibit any contacts, they may be-
" somewhat more lenient than the OGE regulatlons, which do flatly

prohibit the use of public office for private gain and the .

unauthorized use of public information. Of course, the OWHC may

determine that a contact should not occur based on the absolute
OGE rules.

—
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:“?OL CY TATEMENTS 1SSUED BY THE OFFICE OF WHITE HOUSE obUNSEL %§§?‘

hil»f Prohibited Contacts With Agencies (2[22[93)
G (Nussbaum and ueuwirth)

P

f?rgg Introductory statsments

- Rastriotions apply to communications of WH staff
' with "independent regulatory agencies," "executive
- agencies," and components of either.

. - Restrictions "apply with particular force" in
. cases of agencies with adjudicative,
. investigative, enforcement, intelliqence, or.
' procurenment functions.

- Violations may result in embarrassment and in
legal sanctions against the individual.

L ook The pollcy statement contalns different rules for
- P _independent and executive agencies. The RTC cannot be
. 1V~‘A;categorlzed easily as either an independent or

executive agency. It is not a "regulatory" agency in
.~ the sense that it has no supervisory authority over
" banks or thrifts of the type exercised by the 0TS, the
0CC, or the Federal Reserve Board. The RTC has certain
limited investigative and enforcement powers, but no
'adjudicatlve authorlty.

* The statement prov1des special rules for certaln
" communications with thé Department of Treasury. Rules
. for executive agencies presumably would apply to
- WH/Treasury communications to the extent those rules
. ‘are not 1nconsistent ‘with the spec1al rules.

ok Legal:sanctions would result only if a violation of
. policy also constituted a violation of a statute or
regulatlon. Applicable statutes and requlatlons are
outlined in Sections 1 and 2 above.

‘ ikb,, Regulatory agencies -

- Genarally, these agencies have rulemaking and/or
o , adjudicativo cases before them.

"i. ‘Ahdjudicativo proceedings
" (1) Generally, there is no justification for any

'WH involvement in particular adjudicative
‘ proceedings at any agency. ~

WJC LIBRARY PHOTOCOPY
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‘with one agency regarding an adjudlcat ve fﬁ

- (2)

(1).

{2)

* We should consider whether communi atlon

proceeding constitutes: "involvement" w

- proceeding if a different agency 1s
~conducting the proceeding.

Gene&allx,'no WH staffmember should contact
any agency regarding any adjudlcatxve matter

gending hefore that agencg.

* Sections (1) and (2) apply to both
independent and executive agenc1es. These

. are general statements that appear to be
. qualified by the ruleS'setrforth below.

* Does the word icontact," as used here and

in other provisions below, refer only to

" communications initiated by the WH, or also
to communications initiated by agenc1es?

"% When the‘WH/Tfeasury“communiCations at

issue occurred, were there relevant

'7“adjudicative proceedings" pending before the
- RTC, OTS, or the Department of Treasury’
: Before any agency? At most, an investigation

may have been pending, and possibly not even

. that. We need to determine how any

activities of the RTC and DOJ when theA

'-communicatlons at issue occurred should be

characterized for purposes of the policy
statement. : \

ii. Rulemaking proceedlngs ".A

Generally, WH. staff should not contact any .
xndependent agency regarding rulemaking
proceedings pending before that agency.

tIE staff should not contact any executive

agency regarding rulemaking proceedings
pending before it without first consulting
with the Office of White House Counsel
("OWHC"). No such contacts with executive
agencies should be considered, nor will they

. be approved, if they imply preferential

treatment or undue 1nf1uence on the decision-

‘making grocess.

* ,SeCtlonv(Z) provides’ohe of the few clues

in the policy statements to the guidelines

WJC LIBRARY PHOTOCOPY
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. to grant clearances for contacts othe
" prohibited by these rules. We need to
" ‘determine what standards the OWHC applied, or

should have applied, .in granting clearances,
~ both generally and with respect to the
’communlcatlons at issue. :

"ii1. Regulatory matters

iv.

If a WH staffmember receives: inggiries regarding a’
“pending regulatory matter,"™ he should ''refer the
inquiring party to the agency involved and express
no opinion on the issues raised," and he must
"avoid even the mere appearance of interest or

“influence." (Lastltwc‘emphases<in original.)

"% It does not appear that this rule applies to

inquiries concerning a regulatory matter from an
agency involved in the matter, because (i) the
requirement to refer the matter to the agency
involved makes no sense in that instance, and

- (ii) other pollcy'prov151ons state that WH staff

may respond to agency inquiries in certain

- circumstances.

* This rule is fac1ally absolute, but appears'.
quallfied by provisions below. '

Other discussions )

If it appears necessary to discuss "general policy
" matters" with an independent regulatory agency, or

to discuss any adjudicative or regulatory “action"

with an executive agency, WH staff must first

consult with the OWKC for clearance.

- % This rule could be read to 1mply that WH staff
~..could not discuss adjudicative or regulatory

actions with an’lndependent agency even with OWHC

. clearance, but prov151ons described below are to
. the contrary.

* We need to determine if the communications at
issue were limited to "general policy matters" or
concerned other matters, including adjudicative,
1nvest1gat1ve, or regulatory actions. ' As noted

' above, it is not clear whether the RTC is an
. independent or executive. agency for purposes of
.the policy statements.

‘WJC LIBRARY PHOTOCOPY
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Indepandent requlatory agencles (general \
atatement)

gThe,memorandum'lists examples of independent .

' ‘regulatory agencies that ''should not be contacted
© by WH staff . . . without prior clearance from the
. 'OWHC,"™ except for routine referrals of mail amnd

" administrative matters. The list includes the

FDIC and the Federal Reserve System. It does not

"1nc1ude the RTC.

ThlS rule can be read to mean that WH staff may

'contact independent agencies so long as they first

obtain clearance from the OWHC. This is contrary
to the stricter language set forth above (Sections

‘Ai; ii, and iv), which suggests that WH staff
- should not make certain types of contacts with
‘ 1ndependent agencies under any circumstances.

Lok The Whlte House Counsel was present at the -

three meetlngs at issue. We should consider

~ whetlier: his assent to and/or presence at each
‘meeting constituted a "clearance." We also need

to determine what standards the OWHC properly

. could apply in granting clearances, and whether
under those standards it should have granted’
‘clearances for the communlcatlons at 1ssue.
Executive agencies (general statement)

"The memorandum lxsts examples of executive ‘

agencies with "significant regulatory or

 adjudicative functions." WH staff should not
. contact these agencies regarding the exercise of
‘those functions without prior clearance from the

OWHC. Clearance generally will not be given for

" -adjudicative actions, and will be considered on a

case-by-case basis for regulatory actions. The
list does not include the RTC or any other banking

- agency.

*. This rule reinforces the statements in

"'sections i and ii above that WH staff generallyA
should not contact agencies regarding adjudicative

matters. It gives limited insight into the

", guidelines the OWHC would apply if a clearance

were sought.

WJC LIBRARY PHOTOCOPY
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vii. othar agencies o | o S

‘Rules on prior clearance from OWHC also apply to
other agencies (and bureaus or divisions thereof)
with "authority to issue hinding regulations or to
decide specific claims."

% RTC can issue regulations necessary to'carry
‘out its statutory mission to manage and resolve
' failed~thrifts. It does not decide claims.

A Investigativa and intelligance agencies

i.  Rules balow apply to litigating, investigating,
- and adjudicative divisions of the Department of
Justice. They also apply to other agencies with
Aauthority to - V

- investigate charges of: misconduct,
+ == conduct audits of specific programs; or
- == bring complaints before courts or other
adjudicative bodies :

* ‘There. are also special-rules for WH staff
contacts with DOJ (Section c below). Where
neither applied, rules for contacts with executive
agencies presumably would apply. A

* The RTC can do all of these to some extent.

ii. wH staff should confer with OWHC before -
' contacting agencies "with respect to particular -
individuals." The WH staff is not bound by the
Privacy Act, but should be sensitive to
*'constraints the Act places on federal agencies.

* Again, it is not clear that this rule applies
to communlcatlons with WH staff initiated by
agencies, or what standard the OWHC would apply
when consulted. '

iii. Rules for contacting intelligence agencies. [N)A];

| " Procurement agencies [N/A]

Department of Justice

* Additional rules for DOJ contacts are found in

. section ¢ above and in the rules for communlcatlons

with executive agenc1es.

WJC LIBRARY PHOTOCOPY
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in effective and impartlal admznistratlon of the
laws."

. While persons may seek WH intervention in pending
‘ crimina; or civil matters, "it undermines the

. administration of justice if the WH even appears .
“to be interferlng in such cases."

. % We must determine 1f there was any "pendlng
‘criminal or c1v11 matter® when the contacts at
“issue occurred.

’fDOJ communications to the WH concerning particular
- pending DOJ investigations or criminal or civil

cases must be directed to the White House Counsel
("WHC") [not merely the Counsel’s Office,

. apparently]. . If appropriate and necessary, such
-inquiries will be transmitted to the Office of
‘Attorney General or the Deputy Attorney General.

No other WH staffmember should discuss a pending

. civil or criminal matter with a private individual
"or organization or with the DOJ. Discussions

regarding policy, legislative, and budgeting
matters are permitted [apparently without OWHC

' clearance].

- * No DOJ personnel participated in the contacts

at issue. This rule is inapplicable if none of
the part1c1pants were partlclpatlng on behalf of
an interested private individual.

* Under what c1rcumstances would such -

‘communication be deemed appropriate and necessary?

.DOJ requests for formal legal opinions must be
‘directed to the White House Counsel [not the

OWHC], who- will forward such requests to the OAG.

" or the Assistant AG in charge of the Office of

Legal COunsel.

Department of Treasury

Notes tha “sensitive nature'" of matters before
some eomponent agencies of Traasury.,

* The RTC is not\a component agency of Treasury.

j]The Secretary of the Treasury does sit on the

RTC’s Oversight Board. We are researching the

WJC LIBRARY PHOTOCOPY
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Treasury, and the other relevant banklng agencl
‘to one another. .

SR T CQmmunxcations to the WH ‘concerning pending
L investigations, cases, or adjudications must be -
. directed to the White House Counsel. [not the
T OWHC]. If appropriate and necessary, inquiries
R will be transmitted to Office of Deputy Treasury.
P , Secretary. Transmittal of inquiries regarding
" adjudications or "private rulings" is unlikely to
be considered appropriata Or necessary.

* Unllke the comparable rule for DOJ
communlcatlons, this rule does not say that WH
- staff may not discuss pending investigations,
cases, or adjudications with Treasury. It is not
~clear if this difference is deliberate. In the
absence of other guidance, it would seem that
‘rules for communications with executive agenczes
should be followed. '

' 11. “Rules for requests :of tax i#formatibn. [N/A]

iii. ‘Requests for information of a “routine nature" and
- "comments regarding policy" may be handled
- directly by WH staff and appropriate wreasury
personnel.

"This rule would apply to the communlcatlons at
issue to the extent they can be considered routine
© or policy-related, and not concerning the merits
of any investigation, regulatory enforcement
‘action, or adjudlcatlon. A

"?}"g.’ 'Aviation agency rules. [N/A]

L . WJC LIBRARY PHOTOCOPY
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‘uf 2. Prohxbited Contacts With Agencies (3/9/93)
. (Nussbaum and Neuwirth) : .

—= ‘Statement is intended to clarify certain issues
_diecuseed in 2/22/93 memorandum.

* The rules set forth in this memorandum appear
,‘fa01a11y stricter than some of the rules in the 2/22/93
memorandum. ‘The 5/4/93 memorandum, described in
section 3 below, can be read to relax the rules again
to some extent.

8. Independent agency contacts

i. Adjudicative and investigative matters: general
rule is WH staff should not contact any '
independent agency with respect to such mettere.

* The word "general" in this rule suggests that
there are circumstances in which such contacts may
s o be made, presumably with proper clearance from the
(” o o  OWHC.

Rulemaking matters: OWHC must be consulted in
‘advance before discussing these.

e
B e
L ]

- iii. General policy mattere,and administrati?e and
: legislative issues: OWHC should be consulted in
advance before discussing these.

iv. Responses to requests for informetion made by
. independent agencies: appropriate [apparently
.without OWHC clearance], if limited to the
- specific inquiry, unless --

- (1) the WH staffmember or his or her reletive,
- friend, or 'business associate" has a .
personel 1nterest in the metter°

We need to determlne what the statement
means by "business associate." Presumably,
the definition of “covered relatiohship"™ in

'~ the Standards of Ethical Conduct for
Employees of the Executive Branch (at 5 CFR
2635 502(b)) should provide guldance here.
o : S : ' *‘ 'We need to determine if any of the
( L : S - participants in the communications at issue
- S - or any of their relatives, friends, or’

WJC LIBRARY PHOTOCOPY
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business assoc1ates had an 1nterest 1
relevant matter.

*+ pid any of the communications ‘at issue
constltute requests for information?

(2) the inquiry relates to a particular
rulemaking matter and the WH staffmember is
awvare the private parties have been lobbying
the WH with respect to that matter; [N/A]

(3) the inquiry relates to a particular
adjudicative or investigative matter;

* - Read in isolation, this language sounds like an
absolute prohibition if any of the circumstances
in: subsections (1) through (3) exists. If so,. 1t
would seem that no OWHC clearance would be
available for such communications. However,
statements in the.2/22/93 and 5/4/93 memoranda
suggest that no prohlbitlons on contacts are
absolute, and that clearance from the OWHC can
always be sought.

(4) the staffmember has discussions that would
otherwise be prohibited without prior OWHC
approval.

b.  Executive agency contacts

Rules for independent agency contacts (8ections
a.i. and a.ii. above) also apply to contacts with
executive agencies concerning adjudicative,
investigative, and rulemaking matters. The
purpose of requiring prior clearance from the OWHC
for discussion of rulemaking matters is "to ensure
that.no private parties are receiving preferential
treatment, or having undue influence upon, the
rulemaking process."

*# " This rule prov1des some guidance as to
standards the OWHC should apply in granting
clearances, at least with respect to
communications concerning rulemaking. It could be
argued that the OWHC should apply similar
standards when considering whether toc provide
clearances for communications regarding
1nvest1gat1ve ‘and adjudlcative matters as well.
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' ii. Generally, WH staff need no clearance to discu

general policy matters or administrative,

. executive or legislative issues with executive
agencies. However, such contacts are
inapproPriate when ,

the WH staffmember or his or her relative,
friend, or business associate has a personal
financial interest in the matter; or

(1)

staffmember is or appears to be acting on
behalf of a private party with a tinancial
1nterest 1n the matter.

(2)

* Again, thls language is absolute, but
other statements suggest‘OWHc may be able to
grant a clearance in approprlate
circumstances. :

Contacts with independent or executive agenéies

concerning specific ind1v1duals.

confer with OWHC in
advance. :

* Presumably, this rule should be read in conjunction
with 2/22/93 statement and other rules in 3/9/93
statement regardlng communications concerning
adjudlcatlve, investigative, rulemaking, general
pelicy, and other matters, depending on the subject of
the contact. ' '

Intelligence community contacts ~- coordinata with NSA;

' where privacy issues involved coordinate with white

nouae COunsel [not OWHC]. [N/A]

;Procurement ofticers --'consult with OWHC in advance.
[N/A)

'Departments of Treasury and Justiee -=- gee 2/22/93

memorandum. As stated there, WH staff may communicate
directly with either concerning policy, legislative,

~and budgat matters.

Aviation matters.. [N/A]

White House Policy re Prohibited Contacts With Agencies
- 15/4/93) (Nussbaum and Neuwirth).

Tk This statement characterlzes and further comments

upon “the pOllCleS set forth in the 2/22/93 and 3/9/93

WJC LIBRARY PHOTOCOPY
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o méhoranda described above. By 1ts terms, it quallfles
- the absolute language of portlons of the 3/9/9 2
‘~memorandum. :

Y G

The 2/22/93 and 3/9/93 memoranda stated that “certain

‘communications are prohibited without prior approval
. .from the White House Counsel’s office." Examples of
- such communications are Department of Justice contacts .

concerning pending criminal or civil cases and

- .investigations, and communications with other agencies
.. concerning adjudicative, 1nvestlgmtive, and rulemaking
,matters. ' .

The WH staff communlcatlons that the 5/4/93

lynmemorandum states require prior OWHC approval are among

those that the 2/22/93 memorandum and the 3/9/93

" memorandum appear to prohibit flatly. The 2/22/93
" memorandum says that no WH staff except the White House
' Counsel should discuss pending civil or criminal
. matters with DOJ. Both earlier memoranda state that WH
- staff generally should not discuss adjudicative or

investigative matters with»independent agencies, and
should not discuss matters in which they have a

. personal interest with any federal agency. 1In ‘
.. contrast, the'5/4/93 memorandum suggests {although it

. does not state exp1101tly) ‘there is never -an absolute
- . prohibition, but that in some circumstances the

staffmember must seek and receive OWHC clearance.

'Regulatory and rulemaking matters: " Pending completion
of ‘a new regulatory review project that was expected to

provide new guidance with respect to communications

~with agencies concerning pending regulatory and
~nrulemaking matters, all communications with agencies

concerning specific requlatory and rulemaking matters

should be discussed in advance with Sally Katzen (Jack

Quinn, before Sally was conflrmed).

* Unclear 1f the term "regulatory".matters was
intended to include matters concerning enforcement of
requlations. If so, we need to determine when this
policy was lifted. 1If applicable, need to determine if
1t was complled with. .

’ ndjudicative, invastigative, and international aviation
- matters: require clearance from OWHC. [N/A]

* . Again, this'Statement appéars‘to qﬁalify the

* statements in the earlier memoranda that WH staff
- generally should not communicate with agencies

" WJC LIBRARY PHOTOCOPY
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(Sectione 2.a. 1.’and 2. b i. above.)

Policy, 1egislative, or budgeting matters: direct
" communications between WH staff and agencies

’VJ[independent or executive, apparently] are appropriate
- if they do not address particular pending adjudicative,

investigative, or rulemaking matters.

‘ * This is inconsistent with, and more lenient than,

"the 3/9/93 statement that communications with

" independent agencies concerning. general policy,.

legislative, -and administrative matters require OWHC
clearance (Sections 1.b.i., 1.b.ii., 1.b.vii., 1l.e.ii,

. ‘and. 2.a.iii above). Discussions of policy relating to

specific 1nvestigations may continue to require OWHC

-+ clearance, however.

/

“ golicx Regarding Investigations and Investigatorx Agencies
(1[ 19 ) (Nussbaum and 81oan)

«Intended to supplement memorande of 2/22/93 and 3[9/93,
and "to explain White House policy regarding ° ,
investigations and investigatory agencies."

% This memorandum [may have been]. [was] issued in
connection with the Travel Office matter.

CQntacts with 1nvest1gatery agencies

-s.x WH contacts with investigative agenciee may arise
: in three circumstancee.

- contacts regerding the initiation of an
© © investigation;

- eontacte regarding a pendinq investigetien or
case, and

- contacts regarding administrative metters.

e“i; s CQntects with the FBI [{an executive egency]

(1) wH reports of pOSSIble law violetione or
‘ wrongful activities: communicate information
to White House Counsel. If varranted,
Counsel will contact the AG, Deputy AG, or
"Associate AG. If required, Counsel and
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senior DOJ official involved will de n and }éﬁ
monitor continuing contact.

(2) communications with the WH regarding pending~
~investigations or cases: direct
P . : communications to White House Counsel.
A - Counsel will handle in same way as initial
B ’ ‘ reports (see Section (1) above). ‘

~* " As the memorandum states, this is
R L : generally consistent with the 2/22/93
L ‘ memorandum, except that the 7/2/93 memorandum
' ' C ' . adds the Associate AG to the persons whonm
White House Counsel may contact concerning
DoJ 1nvestlgatlons.; :

(3) Contacts regarding adminisﬁrative matters:.

(a) WH staff may deal with appropriate -
- persons at DOJ and the FBI concerning
I = : ."policy, legislation, budgeting, and
(' S A . appointments" matters, "just as vith
o/ — o other Departments and agencies.' ~
T o o ~ Apparently, such contacts do not requira
o a clearance from the OWHC.

* It is not clear whether this rule
applies only to executive agencies. If

it applies to independent agencies as
well, it is inconsistent with the
statement in the 2/22/93 memorandum that
WH staff must obtain OWHC clearance

~ before discussing "general policy
matters" with independent agencies
(Section 1.b.iv. above). It is
consistent with the 5/4/93 statement
(3.4d. above)

(b) The White House Counsel may communicate
directly with the FBI concerning
background investigations and clearances:
of government officials.

ii. Contacts with the IRS and the Department of
Treasury [executive agencles]

o : (1) WH initiation of IRS investigation or audit'
A . never appropriate for WH staff to initiate
'( LT ;‘investigatlon or audit. Information should
T .~ be communzcated to the White House Counsel.

4
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¢

_.Ifiapprbpriate and necessary, Counsal will
' communicate the information to the A

(2) Pending IRS or Treasury Department .

investigations: "As stated in prior

. memoranda, . . . a policy similar to the

. .policy regarding the FBI is followed." WH
staff should refer communications concerning
‘a pending investigation to wWhite House
counsel, who will communicate with the Deputy
Secretary of the Treasury if appropriate and
‘necessary. Counsel and Deputy Treasury
Secretary will design and monitor any

‘ continuinq contact.

* This statement suggests that the p011c1es
- for WH communications concerning
‘investlgatlons are the same for DOJ and
Treasury. However, the 2/22/93 memorandum
states that WH staff must never discuss -
pending matters with DOJ, but does not say
that w1th respect to the Treasury Department.

o (3) Administrativa matters. Rule for WH staff is

. the same as the rule for DOJ communications,
. 8ection i(c) above. White House Counsel may
. communicate directly with IRS about routine

tax checks of prospective government
" officials.

 { White House Press office disclosures

Generally, WH Press Office should not disclose

~ongoing investigatlons._

In extraordinary circumstances, a disclosure may.

- be determined to serve the public interest. ' In

~ that event, Press Office disclosure should be made
.only with the.approval of the White House Counsel

and the Chief of Staff or Deputy Chief of staff.
Disclosures should be made, if possible, only
after consultation between Counsel and senior
officials of the investlgative entxty'

'Department.

Press office contdct with FBI

ﬂhile WH Press office routinely responds to
inquirxes and consults with spokespersons for
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| Department and aqencies, 1t is essential to a
appearance of interference with the FBI.

ii. If Press office wants to communicate with the FBI
concerning public.statements about a pending case
‘or investigation, it should contact the White :
House Counsel. If the communication is : :
‘appropriate, Counsel will notify the AG, Deputy
AG, or Assoclate AG in advance. Counsel will
- -~ design and monitor any cont;nuing contacts with
-~ the senior DOJ official with whom he is dealing.

-Thle pollcy statement, like those above
-concerning "continuing contacts" between the WH
.. and investigative agencies, appears to present the
B : ~ possibility that White House Counsel could
o delegate to another WH staffmember the function of
‘ A ~having contacts' with the investigative agency if
Counsel and the senior agency official so agreed.
- If this is correct, it contradicts the statement
o in the 2/22/93 memorandum that WH staff should not
- ' : discuss pending investigative matters with the
E DOJ. See Section l1l.e.ii. above. If the pollcy
applies to independent investigative agencies as
'well, it constitutes an exception to the statement
in the 3/9/93 memorandum that WH staff generally
. should not contact independent agencies regardlng
1nvest1gat1ve matters. See Sectlon 2.a.1. above.

5. - White House Policx re Prohibited Contacts on Rulemaking
T ‘xatters (3[11[94) (Quinn and Klein)

* Because 1t deals with rulemaking matters, thlS statement
" is relevant to the present matter only in that it reaffirms
- the appllcablllty of the three earlier memoranda summarlzed
* above.

o al Contacts with executive branch agenclea concernlng
’ pending rulemaking ‘

i.  Executive hranch agency contacts are permissible
. when the purpose »f the communication is not to
1nf1uence the outcome of the pending proceeding.

ii. When the purpose is to influence the outcome,

person making the contact should obtain approval
from his supervisor and OIRA.
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,f( fbaf Contacts with members of the publmc concernlnﬁ\an » %éb '
;}Q s -vexecutlva branch agency rulemaking. - ;

1. Written communications must be forwarded to the
. affected agency for 1nc1usion in the public
docket. -

m'ii;, Kon-written communications shoulad not be forwarded
: to anyone.

'fg,é.ﬁ v¢ontacts regarding investigatiﬁe and adjudicative
s ‘matters, and contacts with independent agencies.

"% ¢ == ' Refer to prior memoranda on such contacts.

>TATUTES, REGULATIONS, ANQ EXECUTIVE ORDERS GOVERNING CONDUCT OF
EXECQEIVE BRANCH EMPILOYEES . ‘ » _

'ffgétandards of Ethical Conduct for Executive Branch Employees,
. 5.CFR Part 2635 (including regulations xmplementing 8 '
“~@_U 8.cC. Bectlons 205 and 208(a))

”ﬁfafg. Use of public effice for. pr1vate gain

‘i, “an emplpyae shall not use his public office for
‘ " his own private gain . . . nor for the private
gain.of friends, relatives, or persons with whom
the employee is affiliated in a nongovernmental
. capacity." 5 CFR 2635.702; see also-
2635, 101(b)(?)-

.- s~Persons affllxated in "nongovernmental
B capac;ty" include "“persons with whom the
employee has or seeks employment or business
relations." Bec. 702.

* Could any involved White House staff be
: con51dered to have an affiliation with the
" Clintons in a nongovernmental capacity?
"Employment or business rzlations" refers to
) nongovernmental activities.

;ld’ij: o "% By meetan with Treasury or RTC

representatives, did White House staff confer any
‘benefit on private individuals? Who initiated the
contacts? What did each participant understand to

,;_ffjﬁi". - . Dbe the purpose of the contacts?
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‘OGB states that "issues related to an ind\§

employee’s use of public office for private ¢
tend to arise when the employee’s action benefits
those with whom the employee has a relationship .
outside the office; the language of Sec. 2635.702
is intended to pinpoint this conduct without

r';unreasonably limiting employees in the performance

of their official duties.” 57 Fed. Reg. 35030

- (August 7, 1992) .

* Were all actions of White House staff in
connection with Treasury contacts taken in
furtherance of official duties and not to benefit

'-the Clintons personally, financ1a11y or otherw;se’,.f'

‘Use of publio office to coerce a benefit

A public.official may not ?use'. . « his public

office in a manner that is intended to coerce or
. induce another person, including a subordinate, to
.- provide any benefit, financial or otherwise, to

- himself or to friends, ralativos, or persons with
" _whom the employee is affiliated in a
‘nongovernmental capacity.' 5 CFR Sec.
‘2635 702(a).

- % Did White House staff intend to induce Treasury

or RTC personnel to provide a benefit for the

- Clintons?
Disclosure of nonpublic information

An employae is prohibited from using nonpuhlic
~“information to further the private interests of

himself or another, whether through advice or
recommendation, or by knowing unauthoriged
disclosure. 5 CFR Sec. 2635.703(a); Sec.
101(b) (3). ‘ ’ ’ ‘

“xonpublic information is information that an
employee gains by reason of Federal employment and
that he knows or reasonably should know has not
been made available to the general public.™ 5 CFR
8ec. 2635.703(b). Includes information that is
routinely exempt from disclosure under statute,

'.:egulation or executive order, has been designated

as confidential by an agency, or has not been
disseminated to the general public and is not

~ authoriged to be made availahle to the public on
,xequest. Iqa. ’
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* Was the 1nformatlon dlsclosed by Treasuny and é?"
RTC representatlves public? Information contalned \5§

ion ‘

in a press inquiry may be nonpublic.. Informa
that has been published, presumably, is not. It

- should also be considered whether release of the

~ information-had been authorized.

* Dld the White House staff believe that the
information they were receiving was pub11c° What

was the basis for that bellef’

* The regulatlon does not proh1b1t the mere

, recelpt of nonpublic information. It prohibits '

the unauthorized disclosure and use of the
information. Need to consider whether WH staff
knew or had reason to know information they

. received from Treasury or RTC was nonpublic. Also

need to know what they did with the information --
e.g., to what third parties did they provide it,
for what reasons, and to whose beneflt’

_Not giving preferent1al treatment/impartial performance

of official dut;es

d.

.ii.

An employee "shall act 1mpartia11y and not give

'preferential treatment to any private organization

or 1nd1v1dua1.“ 5 CFR Sec. 101(Db) (8).

* By meeting with White House staff, did

‘Treasury representatives give preferent1a1

treatment to the Clintons? Need to know what
standard RTC practices were with regard to

‘disclosure of information of the type provided to
-the WH staff.

An employee should take “eppropriate steps to

~avoid an appearance of loss of impartiality in the

performance of his official duties.” 5 CFR Sec.
2635.501(a). This is consistent with the general
requirement that employees ''shall endeavor to
avoid any actions creating the appearance that
they are violating the law or the ethical

‘ standards.ﬂ S8ec. 101(b)(14).

(1) An employee should not participate in a
' "matter without authorization from the agency
-designee if the employee
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(a) Knows that'a_berson with whom he\n;a
' - covered relationship is or represe
party to the matter, and :

(b) ‘wgetermines that the circumstances would
S SO cause a reasonable person with knowledge
EERC of the relevant facts to question his
‘ : ; impartiality in the matter." 5 CFR Bec.
- 2638. SOZ(b). : .

ok The regulation does not define the word

"participate." ‘However, other provisions of

the regulation apply only in the case of

"direct and substantial" participation. The
- absense of such language here suggests that
: part1c1patlon ‘may be only indirect and need
P - not be "substantial" for the prov151on to

LRV - apply. Merely attending a meeting or taking

S ‘ notes of a conversation, however, may not be

- considered "participation" in a matter.

'(é) Emﬁlo?ees have "covered relatiohships" with:

.(a) 'persons with whom the employee has or =
. 8eeks a business, contractual, or other
financial relationship (other than a
routine consumer transaction);

* Employees do not have "covered
relationshlps" with frlends and relatlves.

(b) persons whom the employee has servad
within the past year as agent, attorney,
consultant, contractor, or employee; and
persons for whom the employee’s spouse,
parent, or dependent child is, to the

- employee’s knowledge, serving or seeking
to serve in such capacxty. Bec.
502(b)(1). :

* Need to determine if any of the WH
Ll : . . staffmembers involved in the
B T communications at issue had covered
L L '~ relationships with either of the .
Clintons. The term "person" is defined
to exclude government employees acting
. in their official capacity.
. 2635.102(k). Therefore WH staff do not
'have a "covered relationship" w1th the
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President by reason of their employment \éﬁ -
at the White House.

i - ~ (3) The agency designee may determine that the
- ' employee’s participation is proper because-
_the employee’s impartiality is not likely to
be questioned, SBec. 502(c), or that the
appearance problem is outweighed by the
" interest of the Government in the employee’s
participation, S8ec. 502(d). The .
" determination need not be in writing unless
the employee requests it. 8ec. 502(c)(6).

(4) An employee who is concerned that
circumstances other than those specifically
described in section 502 (a) would raise a
question regarding his impartiality also
should use the authorigzation process. 8ec.
502(&) : '

B , g : \ * Need to determlne basis for OGE clearance
(' E ‘ of Altman part1c1patlon. :

T : ' " * Did WH staff raise the question . of
s : E ' appearance of impartiality with the OWHC or
.other agency designee before the
o ' s . communications at issue? (According to Kathy
R ' ‘ Whalen,  the Counsel to the President is the
: ' OWHC designee, and Beth Nolan is the
alternative designee.)

e. Seeking other employment

i. An executive branch employee may not participate ,
©  "personally and substantially" in a matter that he
knows would have a '"direct and predictable effect"
on the financial interest of himself or any person
with whom he is seeking employment. 5 CFR
2635.604 (a); see also 18 U.8.C. S8ec. 208(a).

(1) "Direct and predictable effect" means that a
decision or action has a close causal link to
any expected effect of the matter on the

. financial interest. 8ec. 402(b)(1).

(2) - "“Personally and substantially" means

N : " direct and significant participation

/ o : (including active supervision of a
v ‘ : subordinate). May arise from decision,
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' ' approval, disapproval, recommendation, ‘égb

investigation, or the rendering of advice.

; "155'1iil ‘An employee is seeking employment if he .

(1) is engaged in negotiations for employment
©  {(meaning he has had discussions or
~ communications with another person "mutually
conducted with a view toward reaching an
. . agreement regarding possible employment with
that person");

'(2) haa made certain unsolicited communications
. - regarding possible employment-

;(3) "has made a responee other than re]ection to
' ‘an unsolicited communication regarding
"posaible employment. Sec. 603(b)(1).

iii. Authorizations available

(1) The OGE may authorize an employee engaqed in
'~ . employment negotiations to participate in a
.. matter otherwise prohibited by 5 CFR
. 2635. 603 (a) and 18 UsC . 8ec. 208(&). ' 8ec.
. 605(a). , ‘

U ':(2)'<The agency designee may authorize an employee
T ' seeking employment as defined in (2) and (3)
. above to participate in a matter otherwise
' prohibited by 5 CFR 2635.603(a).  8ec.

" iv. Bn employee may not "tak[e] official action" in a
c matter that has a direct and predictable effect on
the financial interests of a person by whom he is
' amployed or with whom he has an arrangement
o ooncerning future employment unless authorized by
- -the OGE. Bec. 606(a). '

* What‘comstitutes."dfficial action"? Not
. defined.

. % Need to determine if any WH staffmember
N " involved could be said to have been seeking
a employment from, or to have had an arrangement
" concerning future employment with, either of the
_ oL . Clintons in their personal capa01t1es. (Again,
(-2 . "person" does not include a federal employee
R L actxng 1n hls/her official capac1ty )
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* Availability of authorization by the "agengz__;;}//
designee" in certain instances may help. We
understand the designees for the White House staff .

was the White House Counsel and Beth Nolan.

_f{-f,»x_knov1ngly making unauthorized commitments or promises
‘1 .7 purporting to bind the government is proh1bited.
'-*',2635 101(b)(6).
vJ'ﬁ* This prov151on ‘would be most likely to apply to one
Fof the Treasury or RTC officials.

.;qi.gZUnauthorized use of government property.

" i. An employee has a duty to protect and conserve
- Government property and shall not use such . '
property, or allow its use, for other than
"authorized purposes. 2635.704 (a). '

(1) .Government property includes government
' records. 704(b)(1).

(2) -Authorigzed purposes are those purposes for
- which government property is made available
.. to members of the public or those purposes
- authorized in accordance with law or ‘
. regulation. 704(b)(2).

* . This provision could be implicated if any of
- the WH staff received government documents from
- RTC or -Treasury and used them for other than
--off1c1al purposes.

‘ "fn.~; Improper use of official time.

L Unless otherwiee authorized, an employee shall use official
- time in an honest effort to perform official duties. An
' -employee shall not encourage, direct, coerce, or request a
w7 .. :subordinate to use official time to perform unofficial,
: e unauthorized duties. 2635 705.

'ﬁepresentations of persons in matters affecting the

”_’Government, 18 U.8.C. Sec. 205(a).

a. h ‘government employee shall not, other than in the
0. .. proper discharge of his official duties, act as agent
r.g“ft f - or attorney for anyone before a government agency in a
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\natter in vhich the U.8. is a party or has a direc€\§53~“ﬁ§i//
substantial interest. ‘ o -

* Need to determine if any of the WH communications at
' issue were pursuant to the proper discharge of official
ST " duties and, if not, whether those involved could be.
R said to have been acting as agents or attorneys for the
S © Clintons in their personal capacities. It may be that
_ for purposes of this statute a person must have granted
" agency or representational authority to the government
employee, and the employee cannot take on such
authorlty for himself -- need to conflrm.r’

<“i:gé;“ Obé;;ugtioh of agencz proceedings, 18 U.8.C. Sec. 1505.,
: ~Imposes criminal penalties on one who "corruptly, or by
.. threats or force, or by any threatening letter or
R communication influences, obstructs, or impedes" any pending .
‘ proceeding before a U.8. agency or department or a

-COngresaional inqulrf or 1nvest1gatzon, or endeavors to do
so. , ,

L e—
: N

. * ‘Need to determlne if any of the. communlcatlons at issue
-could be said to have influenced, obstructed, or impeded any
"pending proceeding" before a U. S. agency, or to have been
1ntended to do SO.

.i; 9. Addigional Generai Guidelines for Executive Branch Emgloxees

a; Code of B;hlcs for Government. SerV1ce, P.L. 96-333, 94
stat. 8558 (4/3/80).

1. Bmployees must never discrimxnate unfairly by
dispensing specigl favors or privileges to anyone.

ii. Employees must never use information gained.
confidentially in the performance of government
duties as a means of making private profit.

o b. Principles ofiathical Conduct for Government Officers
. - and Employees, Executive Order 12731 (10/17/90) ' ‘

s i. Public service is a public trust; employees must
PRI ~ place loyalty to the Constitution, the laws,. and
S ‘ ethical principles above pr;vate gain.
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”.»ii. Employees shall not allow the improper use of Cﬁj/
"~ nonpublic government information to furthgs\:fg;/,/

privata interest. Lo

 idd. Bmployees shall not use publxc office for privata
o gain. : : ( :

'Tfiﬁ.o}nmployees shall act impartzally and not give
-, 'preferential treatment to any private organization
.or indivxdual. ‘

v, Employees shall ondaavor to avoid any aotions
'» +  creating the appearance that they are violating
-+ - the law.or these: othlcal standards.

-Sharon E. Conaway
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ﬂfMEMORANDUM FOR MSS. SHERBURNE AND CHESTON

= Subject. Authorlty for Wlthholdlng from Congress .OWHC Documents

Relatlng to Hearing Preparatlon and Internal Inquiry

\} You have asked me to._research the 1aw governlng the ablllty'

_ef the Offlce of the Presxdent to w1thhold from the House and
fgSenate Banklng Committees documents of the Offlce of White House.
G;iz?Counsel relating to preparatlon for the chmlttees’ upcoming
-'f—*i‘;,;:‘hearmgs, ‘and to the pendmg OWHC 1nqu1ry into the conduct of

éfﬁﬁite;ﬁouse‘staff in connection with the subject matter of those

', hearings.

 CONCLUSIONS

ThlS memorandum supports a. conclus:Lon that the best approach

" '1::'~for us in refus:.ng to produce OWHC work product to Congress would

”‘:be the follow1ng.

(1) We should assert that principles underlying the

iexecti*'ti\}e privilege jﬁstify withholding OWHC work product from
'A":'?j“‘angl_'e‘s_:s."' (A fermai assertion of the privilege, by or at the
3 "d'i';'e‘c'tiuon‘ef the President, is not appropriate unless and until .

e ’éong‘rése issues a subpoena.) It is standard practice for the

.DETERMINED TO BE AN
ADMINISTRATIVE MARKING

PBLS: 1 KRBR DAPEO
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:?gspr1v1lege pr1n01p1es in wlthholdlng deliberative and

‘kilnvestlgatlve documents from Congress. The executlve pr1v11ege

,Y;chovers more types of documents than the attorney-client and work

"3;3product pr1v1leges, and may well be sufficient to prevent

'“7i7dlsclosure to a congressional over51ght committee. The Court of

::_ﬁﬁAppeals for the D. c. Clrcuit ‘has imposed a heavy burden on a

P congre951ona1 committee to overcome a Presxdent's general

ffassertlon of executlve prlvilege for confidential materials.

*sfdeenate Select cOmmlttee V. leon, 498 F.Zd 725 (D.C. Cir. 1974).

(2) jWe should also make clear that OWHC documents

'?Tiperteining‘to hearing preparationvand the internal inquiry are

"fﬁf;attorney work product and, in some inStances,»attorney—client

Jﬁcommunlcatlons. There is good support for the position that,

’fi_even if the Senate or House Committees could make the

~”f$t:part1cu1arlzed show1ng of need requlred to overcome the

| iiftgenerallzed executlve pr1v11ege, our attorney—cllent and work

fuproduct pr1v1leged materlals would be entitled to helghtened
'rkcprotectlon, subject to the same rules afforded such materlals in
dfithe common law. Arguments that Congress may overlook common law

'fpr1v11eges are 1napp11cable, we can assert, because the
}?TConstltutlon affords to- the Pre51dent those pr1v1leges necessary

":“flfor him to perform his. const1tut10na1 dutles, including both a

...2_'
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w“?l‘généfaliZed executive priviiége protecting confidential
»Q{ ?&éliberafions and heightened'protection for attorney-client

'{;ggéoﬁﬁunioatiOns and attorney work product.

f;{f‘~”;3) We should keep io mind two rﬁlings of the Court of .
:iAﬁéeaiswfof the D.C. Circuit-in United Stoteé v.:AT&T, the only
;é;gé I'haVe‘found'since Senate Select Committee v. Nixon
'tlooooorning Executive ﬁ:anch resistaﬁoe'of-a’congreséional demand
Qfo? documéh£s} In the 1§76 and 1977.31§$‘rolings, the court
“*?foéoliﬁéd ¢¢ rule.oo the brénches? réspective':ights. Instead, it
PffﬁﬁféQﬁitod-the oongréssional»subcommittee seeking the documents and
of?fpholnépartmeot of‘Justioe to.negOtiate a comp:omise, sendingAthem

vlﬂffoook'once'to rene@otiate and finally setting certain rules only

‘onfﬁﬁéﬁlthe partios‘again had reached an impasse. The court held
ﬁ7f £h§§ the Cohstitution contains an implicit mandate:for each |
R bfonoh to séek "optimal accommodation" of-thé'needé of both
’ﬁ"bfoooheslin inter-branch conflicts. 1In lighﬁ of this ruling, if
'.»:ftge‘congrossionoi Committees insist on disclosure'of OWHC work
| filoﬁfodoct we should make a good faith effort to negotiate an

'livaocommodation. However, AT&T need not be read to require us

]

. feadily to compromise important Executive Branch interests.

WJC LIBRARY PHOTOCOPY
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DISCUSSION

tf:?.i.;f}Ihtroduction'c

In the course of (a) preparlng for the upcomlng

'“ffccongre551ona1 hearlngs,‘and (b) conductlng an internal 1nqu1ry
lento the conduct of White House staff with regard to the subjects

‘“ﬁiof;those hearings, the Offlce of ‘White House Counsel is

_JQQQéréting and collecting,ihformation and -documents that the

utf{bffice of the President wishes to keep confidential. We believe

Tffﬂ;that the congressional Committees will ask for production of OWHC

R

“'should be eligible for protection under the executive pr1v11ege.

.)"4§ocugents; ' This memofandum discusses the grounds on which the

" office of the:Presidént,méy refuse to provide such documents.

’vwithffew exceptions, OWHC documents generated or collected

in ccnhection with-héaring preparation and‘the‘internal inquiry

iV

7'? That pr1v11ege generally protects (w1th some quallflcatlons
5d;scpssed below)-prefdec151onal and deliberative documents of the
fcftice of the President and’other Executivé Branch égencies, and

» documents concernlng 1nvest1gat10ns conducted by the Executive
‘;Branch. It 1s‘possible, but not certaln, that any flnal’report
w“qr'policy‘statehéht~the Oﬁfice of the President issues’cr adopts"

' might not be.covered by the executive priviiege. Obviously, if
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Lo

:eﬁhé thte?Hoqse‘intends to submit any final report to Co

no'protection would'need to be sought for it.?!

f:“f Many of the documents collected and generated by the OWHC
”ashould also be ellglble for protectlon under the attorney-cllent
,?and/or‘artorney work‘product privileges. While these materials
‘fna§7benprotectible by*means of a generalized assertion of
executive pr1v1lege alone, there are good arguments that such
atems are entltled to helghtened protectlon afforded by the =

hattorney—client and work product pr1v1leges. Communlcatlons

M”*'between ‘the President or’ Whlte House staff and attorneys in the

A

5€Ljoff1ce of White House Counsel are attorney-cllent pr1v11eged if

made in, confldence for the purpose of glv1ng or receiv1ng 1ega1
}75gﬁadv1ce, and if the pr1v11ege has not been waived.? Materlals

i prepared by or at the direction of OWHC attorneys in ant1c1patlon

:

e S Accordlng to -the OLC, the "deliberative process"
‘fpr1v11ege does. not protect documents containing "final opinions,
* statements of reasons supplying the bases for decisions, or
policies actually adopted, or documents that otherwise constitute
.- the ’'working law’ of an agency.“ 6 Op.- 0.L.C. at 493. Issues of
‘i';walver are discussed briefly in Section 3 below.

Lo 2 See, e.g., Note, "The Attorney-Client Privilege in
m;‘wACongre551ona1 Investigations," 88 Col. L. Rev. 145, 145 (1988)
-+ (citing cases). 1In Upjohn v. United States, 449 U.S. 383 (1981),
' the Court held that employee statements to employer counsel
‘during internal corporate investigations were subject to the
 attorney-client privilege (unless waived by the employer). I
.7 . have seen nothing to suggest that that rule should extend to
. .'internal investigations by government agencies as well.
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'ﬁwofflitigation should be affOrded work product protect;o 3 &2

‘ﬁ‘ﬁf(Thls memorandum does not analyze in detall the various types of

"tf?fdocuments and 1nformatlon being generated or collected by the,

"TxOWHC and the types of protectlon that may be avallable for each.

';fThls exerc1se may be de51rab1e if Congress presses a demand for

7lsuch materlals )

The Executlve Branch has a long hlstory of decllnlng to

Iﬁ'glprov1de Congress documents relatlng to 1nvestlgat10ns or
‘fﬁfldellberat1°ns by Executive Branch agenoles and OfflClalS. In
Ai[fi21982 the Offlce of Legal Counsel ‘at. the Department of Justice
,gfﬁt(“OLC") collected numerous examples of refusals by executlve
vf'&ibranch offlolals to prOV1de information in ‘response to
L'"%oongresslonel~requests, includlng lnformation relating to
- 'e éxéeutive;branchhinveStigations; ‘These examples date from 1792
‘ :i.to“1981..‘The OLC concluded that its study: |
<M."denonstrates convincinély that throughout'this
. nation’s history, the Chief Executive and those who
-assist him in ‘tak[ing) care that the laws be

faithfully executed,’ have on certain occasions
exercised ‘their constitutional obligation to refrain

- 3 There is little questlon that these materials are being

. prepared in anticipation of litigation.  Case law supports the

- argument that congressional hearlngs, like other proceedings in

- which "evidencé or legal argument is typically presented . . . by

- ‘parties contending against each other," constitute "litigation"

- for purposes of the work product rule. American Law Institute,
‘Restatement of the Law Third, The Law Governing Lawyers, at 9
(Tent Draft No. 6, March 22, '1993). _ ,

- -
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dfrom sharing with the Legislative Branch information
the confidentiality of which was vital to the proper
constltutlonal functlonlng of the Executlve Branch né

hDurlng the past 20 years, courts have 1mposed sonme constralnts on
ithe Presmdent’s ablllty to w1thhold documents on executive |
1::pr1v11ege grounds. Nonetheless, ‘Congress bears a heavy burden to
tjustlfy obtalnlng pre51dentlal documents for use in oversight

hearlngs.

d:fﬂlGehefal ExecuciVe Privilege

- Refusals by the President and Executive Branch officials to
{ f;éfcﬁide'inyesfigative and deliberative materials to Congress are

*j'REﬁSQally‘based on the "executive privilege." The executive -

“*ffépr1v1lege protects mater1a1 the dlsclosure of which would

”bﬁﬁ*51gn1flcantly 1mpa1r the performance of the President’s lawful

5

' dutles.A The privilege is based on the constltutlonal doctrine

“:”fﬂof separatlon of povers, the Pre31dent's Article II powers, and

S 4 6 Op. 0.L.C. 782, 782 (1/27/83; see also Nixon v.
”_frslrlca, 487 F.2d 700, 730-37 (D.C. Cir. 1973) (MacKinnon, J.,

~ i concurring in part and dissenting in part) (listing instances in
... ~which Presidents have refused to provide 1nformatlon to COngress
"~ | "based on executlve pr1v11ege)

B -3 See Senate Select Committe> on Presidential Campaian
,j“Ag;;x;;;gg, 498 F.2d 725, 727 (D.C. Cir. 1974) (upholding

.~ .presidential assertion of ‘executive privilege for documents "that

""" cannot be made public consistent with the confidentiality

f_j,essentlal to the: functlonlng of the Office of the Pre51dent“)

'ﬁ?,-
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"th,OLC has asserted that the Pre51dent’s duties include the

ffauthorlty to "superV1se and dlrect the performance of his -

-f;§<app01ntees 1n offlce, and to investlgate allegatlons of p0551ble

‘\‘ihjmlsconduct related to that performance." 6 Op. 0.L.C. 626, 628

ti??f}(ll/5/82) - ‘ o

':‘a; ' Use of the Executlve Pr1V1lege to Protect
Executive Branch Investlgatlve Materlals from Conggesg

In 1982, the OLC collected numerous cases in which Executive

'5'5fBranch 0fflClalS refused to provide confldentlal materials

“ffrelatlng to executive branch 1nvest1gat10ns and internal

"5ff;1nqu1r1es to Congress, dating from the early 19th century to the

““°‘rearly 1980s. These examples include both refusals based on )

“31‘_1nstructlons from the Pre81dent (true "executlve pr1v1lege"

’assertlons) and refnsals—based on assertlons by executlve branch‘
' 6fficials of protection for deliberative, investigative, or law
‘“enforcement materlals.‘ A'list of the'most'pertinent cases for

our purposes is attached as Appendlx 1 to this memorandum:

6 uU.S. v. Nixon, 418 U.S. 683, 705-06 (1974); see also

.. "Confidentiality of the Attorney General's Communlcations in

COunsellng the Pre31dent " 6 Op. O. L C. 481 484 (8/2/82).

..3 ...
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In one'more recentfepisode, Congreesman Dingle asked

‘r;:Justlce Department for documents relatlng to the Department’

"33;1nvest1gatlon of ‘its own' env1ronmental division. Mlchael Small

”;ffat the OLC reported that the Justlce Department IESlSted the

t”ymrequest on dellberatlve process grounds. The Department turned

et9}over the documents after Congress subpoenaed them, however. The

”5fareason may have been the Attorney General’s desire to accommodate

‘nlip5%Congress in the matter and/or the White’ House's de0151on not to.

'i;f.lnvoke the’ executlve pr1v11ege.

Whlle the OWHC 1nternal inqulry 1s not strictly speaking a

7:"1aw enforcement“ act1v1ty, the concerns that drlve the Justice
Vfobepartment’s pollcy of prov1d1ng law enforcement 1nvest1qat1ve

tfiles to Congress only in "extraordlnary circumstances" apply to

:Lf’our 51tuatlon as well. See 9 Op. 0.L.C. 86 (9/24/85) OLC has

‘ fartlculated the followxng reasons for malntalnlng;the

.‘confldentlallty of 1nvest1gat1ve f11e5°

- "[E]ffective and candld dellberatlons among the
" numerous advisers who participate in a case . . . would
be rendered impossible if the confidential deliberative
. communications were held open to public scrutiny." Id.
at 91. This concern applies to both open and closed
‘ 1nvest1gatlons. Id - :

e “Persons who ultlmately are not prosecuted may be
' subjected to prejudicial publicity without being given

. an opportunity to cleanse themselves of the stain of
unfounded allegatlons.“ Id..

)
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- Inappropriate political pressures may affect the
L decision of what steps to take with respect to persons
under 1nvest1gat10n. Id.

I Congre551onal access to closed files may lead Congress
' to seek to reopen files or otherwise alter ‘
- determinations made by the Executive. Id. |

" . b. . Procedures for Asserting the Privilege

As a matter of custom, only the Pre51dent may fcrmally

“foassert the executlve pr1v11ege. Thls 11m1tat10n on the exercise

B ' ;f;of the pr1v1lege stems from the practice of Pre51dents Kennedy
“f.and Johnson, and at least some subsequent pre51dents have also

7 Accordlnq to OLC, 1n a 1982 pollcy

. we4x!7follcwed the procedure.

";fffstatement PreSLdent Reagan dlrected that "executlve pr1V11ege
Yﬁ?'cannot be asserted w1thout specmflc authorlzatlon by the
‘?;ghPresident,vbased on recommendatlons made to him by the concerned

h“?‘qgency heed, the Attorney General, and the Counsel to the

" President."® It is not apprepriete to assert the executive

. 7 13 Op. o.L.C. 185 194 (6/19/89) 6 Op. 0.L.C. 481, 483
& n.4 (8/2/82); see als Common Cause v. NRC, 674 F.2d 921, 935
(D C. Cir. 1982) (statlng in dicta that only the President may

*assert executlve privilege).

o 8 - 13 Op. O. L c. at 193 (descrlblng Novenber 4, 1982,
‘ 'Memorandum for the Heads of Executive Departments and Agencies,
. "Procedures Governing Responses to Congressional Requests for

" Information"™ (11/4/82) (the "1982 Reagan Memorandum")).
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Vf%;priyileqe‘unless Congress has issued a subpoena. 13 Op. 0.L.C.

. at 18s.

EN

' Vg‘FOrmal assertions'of executive privileée are relatively

‘Yare. 13 op. 0.L.C. 185, 193-944 (6/19/89);

12 Op. 0.L.C. 213,

’ ;‘1 224 (3/15/33) ~ The 1982 Reagan Memorandum articulated 1ong-

"fg standlng Executive Branch policy, statlng‘

- "[tlhe pollcy of this Admlnlstratlon is to comply with

obligations of the Executive Branch . .

© Congressional requests for information to the fullest.
extent consistent with the constitutional and statutory

' [E]xecutive

- privilege will be asserted only in the most compelling

.c1rcumstances, and only after careful review
demonstrates that assertion of the privilege is

" necessary. Historically, good faith negotiations

' between Congress and the Executive Branch have

- minimized the need for invoking executive pr1V1lege,

. and this tradition of accommodation should continue as
the primary means of resolv1ng conflicts between the

Branches.“

ngteg in 13 Op. o. L C. at 193-94

: . The Department of Justice often declines to provide

’fV.investigatite and deliberative documents in response to

w~” congressional requests (before any subpoena has been issued) on

‘the basis of the "deliberative process" or "law enforcement"

;‘;privileges. Both are included within the broader "executive

-‘1_p:ivilege“.and‘grounded in‘the constitution.

g

(It may be that

.9 " ‘see 13 Op. 0.L.C. 185, 186-90 (6/19/89). The OLC has
explained that the question of protectlng confldentlal Executive

”“5 Branch information and documents:

- 11 -
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pr1v11ege" because only the Pres1dent can formally assert that

pr1v11ege ) The Executlve Branch often attempts to negotlate an

accommodatlon if Congress 1n51sts on pre591ng a demand for

. 1nvest1gat1ve or. dellberatlve materlals, thus av01d1ng the need

formally to assert the pr1v1lege..°l

_ g If negotlatlons have falled and Congress  has subpoenaed
documents from the Executlve Branch t should be decided whether
the Pre51dent wlll assert the executive pr1v1lege. The OLC has

oplned that crlmlnal contempt proceedlngs cannot be brought

E vfagalnst an executlve official who refuses to provide. materlals to

Conqress because the Pre51dent has asserted the executlve

pr1v11ege. Without a formal assertlon by the Pre51dent, an

- M"is not strictly speaking just one of executive

. privilege. While the considerations that support the

- concept and assertion of executive privilege apply to
any congressional request for information, the
privilege itself need not be claimed formally vis-a-vis
Congress except in response to a lawful subpoena; in

v:respondlng to a congre551onal request for information,.
the Executive Branch is not necessarily bound by the
llmlts of executlve pr1v1lege "

e Id. at 186.

“f}@

N ¢

.10 33 op. o. L.C. at 194. 1In United States v. AT&T co.,.
567 F.2d. 121, 127 (D.C. Cir. 1977), the court held that the
.Constitution requires the executive and legislative branches to

; attempt to resolve conflicts arlslnq from congress1onal ‘

(o

1nformat10n requests.

- 12 -

WJC LIBRARY PHOTOCOPY




., 'PRIVILEGED AND -CONFIDENTIAL -
=" ATTORNEY WORK PRODUCT.
" DRAPT/July 11, 1994

'r:]executlve off1c1al may be sub]ect to such proceedings.

;Lto the OLC, if the pr1v1lege has been asserted Congress would be

7offmost 11kely to brlng an action ln*U s. Dlstrlct Court to enforce

'1i‘ips subpoene.11~

' ¢. ~parameters of the Executive Privilege

“ff;iﬁr Accordlng to the OLC, hlstorlcally the Pre91dent has

“:ﬁ?\nlargely determlned for hlmself“ the nature and scope of the.

:<@f'execut1ve pr1v11ege; 9. Op.-O L.C. 86, 87 (9/24/85). OLC

e; expla1ned that "[t]he assertlon of executlve pr1v1lege has always

/ﬂﬁ;been a practical undertaklng that is not governed by tixed rules

o

"‘fﬁbut by conSLderatlons of prudence that take into account

Tfo.polltlcalvfactors such as public reactlon." Id. at 93. While

‘vf,presidents‘since,WashingtOn have asserted the executive

privilege, couftS'only began considering the privilege to any

T Op. 0.L.C. 68, 84-87 (4/28/86). In Senate select
- Committee v. Nixon, the Senate Committee brought an action in

U S. District Court to enforce a subpoena directing President

" Nixon to produce: tapes of his conversations with White House
off1c1als. 498 F.2d4 725 (D. C. .Cir. 1974). The court in Nixon v.
Sirica Held that federal courts have jurisdiction to review

45:c1a1ms of executive privilege in order to determine whether they

justify the nondisclosure of documents subject to subpoena. 487
.F.2d 700, 704, 713-14 (D: C. Ccir. 1974). See also United States

SV Nixon, 418 U.S. 683, 692-97 (1974). (vhether President must
comply with subpoena is justiciable question). The court. in
Sirica approved the President’s use of an application for a writ

,ff. of mandamus to seek review of the U.S. District: Court’s order
T enforc1ng a subpoena against him. 498 F.2d at 707.

- 13 -
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51gn1flcant extent in 1973, w1th the Supreme Court’s rullng -

"'n~U.S. v, leon and other lower court cases. Case law deflnlng the

P
W

C'privilege 1svnot extenslve, and there are few cases concerning

f’.reffcrts by the Executive Branch'tc resist congressional

ftffsuﬁﬁcenas. As noted above, we understand that the Department of

5fffJustice and other executive agencies'usually’negotiate and

'Wf}jresolve conflicts over Congress’ frequent document requests, and

"?fg.éhat therefore”few such disputes go to court.

”', The executlve pr1v11ege for dellberatlve and 1nvestlgat1ve

' materlals such as the OWHC documents at 1ssue here is not

<._

absolute, but it is “presumptlve."12 Informatlon for which the
Pres1dent asserts the pr1v1lege -on general confldentiality

grounds is- presumed to be protected and the party seeklng its

| productlon bears the burden of demonstratlng that its need

12 ynited states v. Nixon, 418 U.S. at 708, 13 op. 0.L.cC.

"185 188 (6/19/89). Presidential documents relating to military,

(

==

'diplomatlc,,and national security secrets are subject to a more

or less absolute privilege. See 418 U.S. at 706, 710-11; see
also Nixon v. Sirica, 487 F.2d at 714, 721 (no assertion of -
executive privilege overrides court’s authority to consider
whether the privilege was properly asserted, but national
security issues are entitled to special deference); but see

‘United States v. AT&T, 567 F.2d 121, 128 (D.C. Cir. 1977).
However, a "President’s generalized interest in confldentlallty,

-while weighty and "entitled to great respect," does not receive
the same high degree of deference. ‘Id. at 710-12.

- 14 -
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‘3'-the case of a congressional’committee, before"a court may even

”_welgh the 1nterests of the commlttee in obta1n1ng presldentlal
luylnformatlon, the commlttee must show that the materlal it seeks
'?;15 "demonstrably cr1t1cal to the respon51b1e fulflllment of the
JEhCommlttee s- functlons.". §enate_§elegt_ggmmittee_x;_uszgg, 498

.-”,F.Zd 725, 731.(D.C..C1r. 1974) (en banc). Under Senate Select

%u:”Commlttee, only upon such a showing may the Presldent be required

helther (1) to assert partlcularlzed c1a1ms of confldentlallty or
*#h(;;) to submit the materlal at 1ssue_for ;g camera review. If
lfﬁ,naterialfishSubmitted~for review,_the court must weigh the
'.tinterests at stakevand determine if any portion of the'material

:'2should:be,disclosed.14'

S :'13,_:United States V. Nixon, 418 U.S. at 713; Senate Select
Committee, 498 F.2d at 730-31. - ' -

14 :'Id.'at 730-31 (proper show1ng must be made "before a

: . generalized showing of confidentiality can be said to fail, and

before the President’s obligation to respond to the subpoena is -

“carried forward into an obligation to submit subpoenaed materials

to the Court, together with particularized claims that the Court

- will welgh agalnst whatever public interests disclosure might
. serve"). See also Agosto v. Barcelo, 594 F. Supp. 1390; 1399
- (D.P.R. 1984) (citing Senate_ Select Committee for rule that

. legislative body must bear the affirmative burden of showing that

"v~its'need for the information [from the executive branch] is so
~great that. the Court should disturb the status guo between the

two branches and order disclosure"), vacated on other ounds,

“t.748 F.2d 1 (1st Cir. 1984) .

Senate Select Commlttee d1d involve factors that could be

. cited to distinguish it from our case. The House Committee on |
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The Department of Justice has taken the position.that V

... predecisional, deliberative documents in the possession of the

¥e7Ekecutive Brahch'only in the most unusual circumstances."l5 so

’,1ong as COngress is exercising its proper generallzed function of

Mfs"ensurlng that the laws are well and faithfully executed and of

’tVprrop051ng remedlal leglslatlon if they are not," Congress should

“5ff;arely need Executlve Branch dellberatlve materials. 5 Op.

‘. N j N . . . ‘
.- 0.L.C. at 30-31. In fact, the Attorney General noted,

'{f;ﬁéongressiénal demands, under the guise of oversight, for such
»&prellminary p051t10ns and dellberative statements raise at least
‘lthe p0551b111ty that the Congress has begun to go beyond the

“legltlmate oversxght functlon and has 1mperm1551b1y intruded on

'~ the Judiciary already had coples of the tapes for use in its
_inquiry into presidential 1mpeachment. -The court took this
‘circumstance into account in denying the tapes to the Senate
. Committee, stating that the Committee’s oversight need for the
*tapes was, "from a congress1onal perspective, merely cumulat1ve."

' 15 5 Op 0.L.C. at 30 (Memorandum of Attorney General for
-Pres1dent Reagan, recommending assertion of executive privilege

. in face of Congressional subpoena). ‘See also 9 Op. O.L.C. 86, 92

- (9/24/85) ("Congress has had to engage in long and hard
‘negotlations for access to documents over whlch there was a claim

. ‘of executive privilege.").

- 16 -
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 the Executive Branch’s function of executing the law." ”ﬂ\\if__,;§>/

Whlle the enate Select Commltteg sets a tough standard for

'ﬂ“Congress to meet 1n obtalnlng documents from White House, it is

'?'1mportant to take note of the rullngs in gg;;gg_gggggggg_JL_;x
?““whlch call for the executlve and leglslatlve branches to
:~ —accommpdate'one apothervs interests in dlsputes over
L ééngreséibnal demands - for documents. 17 In(thésé cases, the

\: ~Hbuse Subcommittee on Oversight and Investigations of the‘Houée"’
R . i v . ' "

“:lffComhittee on Interstate an&‘Foreign Commerce 'issued a subpoena -

ﬁQer'productioh,of documents in the pdésession of AT&T. The‘

 ‘documents consisted of letters from the Department of Justice to

- 16 The Attorney General concluded that Congress' interest
/" in. obtaining information for oversight purposes is considerably
weaker than its interest for purposes of specific legislative

"af“proposals. Id. at 30. Even with respect to efforts by Congress

to obtain pre51dent1al information for legislative purposes,

. however, the D.C. Circuit has stated that "[t]here is a clear

- difference between Congress' legislative tasks and the

responsibility of a grand jury, or any institution engaged in

like functions." Senate Select Committee, 498 F.2d at 732. The

. court suggested that to overcome the presumptlon that '

confidential presidential documents are privileged for

legislative purposes, the Committee must point to "specific

. legislative decisions that cannot respon51bly be made without

' access to materials uniquely contained in the [materials at
1ssue] s+ s " Id. at 733. :

L 17 United States v. AT&T Co., 567 F.2d 121 (n.c. cir.
";1977), reh’g denied; 567 F.2d 121, 133 (D C. Cir. 197?), United
States v. ATET Co., 551 F. 2d 384 (n C. cir. 1976). o

- 17 -
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“"7”{AT&T asklng AT&T to tap spec1f1ed telephone lines for foreil :

°7; surve111ance purposes.’ The House Subcommlttee wanted the

ﬁdocuments in connectlon w1th an 1nvest1gatlon into abuses of

4'“warrantless w1retapp1ng The Justlce Department sued to enjoin

;AT&T's compllance w1th the subpoena.A»

‘ The D. C. Clrcult 1n1t1ally decllned to rule, inétead
ftequlrlng the partles to negotlate a compromlse although prev1ous
}negotlatlons had ended in a stalenmate. 551 F.2d 384. After
?further negotlatlons failed, the court held that the matter was
;justlclable, and that nelther branch had an absolute rlght on

H

ﬁ“ﬁywhlch a rullng could be based.‘ 567 F.2d 134. The court ordered

';the partles to submit a sample of unexpurgated documents at issue
wufor ;n camexg review so: ‘that the U.s. Dlstrlct Court. could
'L7Ldeterm1ne 1f the Department’s expurgatlons and pr1v1lege

'"Wffassertxons were approprlate. ' The court held that counsel for the

‘f77‘shbcohmitteetoould attend the review. 18

'

: , We could argue that the accommodation reached in AT&T would
‘»Qxbe 1nappropr1ate 'in our case. The documents at issue in AT&T
o were direct ev1dence concernlng the matter before the

ff\g,'Subcommlttee, not attorney work product of the Department. We

SR .18 Id. at 130- 34.k The Department had already agreed to
. provide expurgated coples of some documents to the Subcommittee.

-

<_~ N T
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“"'feven from in camera review (at- least to the extent they con
ﬁgvffattorney-clxentAcommunlcatlons or attorney oplnlons and mental
'7{1Y1mpre551ons), on the grounds that the CQmmlttees have no rlght to

‘i;}jsuch 1nformatlon even upon a show1ng of need. Under ATST,

'”x‘however, a court mlght requlre an in camera review to confirm our

::Qassertlons concernlng the protected nature of the documents. 19

:§We'could.also argue‘that documents of the Office of the President
: '“7gaeeerve‘more deference than documents of other entities within

the Executive Bran‘ch.,20

The executlve pr1v1lege is far more 11ke1y to glve way in

“'1fthe face of an assertion of need by a prosecutor or grand jury

{1for ev1dence 1n crlmlnal proceedlngs than by a congressional
$*f? eomm1ttee. The D.cC. C1rcu1t held that President Nixon must

':?*tsubmit materials subject to a grand jury subpoena for in camera

L 19 - The court rejected the Department of Justlce's argument
that documents relating to national security, which typically are
; afforded the highest degree of protection under the executive
. privilege, should be subject to absolute executive discretion and
immune from in camera review. 567 F.2d at 128.

20 - see United States v. Nixon, 418 U.S. 683 708 (1974)

o ("[1]n no case of this kind would a court be required to proceed
... against the pre51dent as against an ordeinary individual")
. % (quoting g;teg States v. Burr; 25 F. Cas., at 192). The court
.. '~ in Nixon did, however, require in camera review of the
; ‘;Pre51dent's tapes to determine whether they were relevant to a
pendlng cr1m1na1 proceedlng

A o - 19 -

WJC LIBRARY PHOTOCOPY




\‘@%::";ATTORNEY WORK PRODUCT

 'PRIVILEGED AND -GONRIBENTEAS o S
© . DRAFT/July 11, 1994 . . ) O&\Q

"ﬁ}.féview'so that thévtrial court could determine whether "
' f: publlc 1nterest served by nondisclosure of particular statementS»
"5ﬁior 1nformatlon outwelghs the need for that 1nformatlon

.,@; demonstrated by the grand jury." leon v. Sirica, 487 F.24 700,

3718 (D c.’ Clr. 1973) (emphasis in orlglnal) In United States v.
oﬁlggg, the~Supreme Court held that’ the U.s. Dlstrict Court did

*V'Hﬁot err in requiring the President to submit tapes and documents

fireflectlng conversatlons with his staff for ;g camera review

ﬁopursuant to a subpoena 1ssued by the Spec1a1 Prosecutor ina

‘ifgfpgpdlng criminal matter. 'An executive privilege based only on

iﬁi:t§o “geheralizedAinterést in confidentiality . . . must Yleld t°

f'ﬁﬁﬁhe domoootrated, speclflc need for evidence in a pendlng

" criminal triali" 418 U. S. 683, 713 (1974). The high court ruled
V‘ffhat the trial cpurt.ShOUId~requre the production of all

"%,relevant and admissible material. Id. at 714.21

Ny 21 The appllcatlon of the Nixon cases to work product of
the President’s counsel gerierated after the conclusion of an
'~ ..: episode that has raised allegatlons of wrongdoing is unclear. 1In
~. -both U.S. v, Nixon and Nixon v. Sirica, the courts considered
-whether the President must produce tapes containing conversation
. potentially constituting direct evidence of:criminal consplracy.~
;AAccordlngly, the courts held that the interests of- the grand jury
. and Special Prosecutor in the tapes probably overrode the
a;*;Pre51dent's interest in confidentiality (at least to the extent.
- of subjectlng the tapes to in camera review). There would seem
to-be .a serious question whether that rule should extend to
- materials such as ours, which contain only attorney opinions,
" analysis of law and facts, and factual material gathered after
- the conduct at issue had concluded.

_20-
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The executive7privi1ege does not protect information o

?"@~aocﬁments disclosure of which would not iﬁplicate or hindex the:

qiﬁhxechtiveABrehch's'decisionmaking proceSSes. 6 Op. 0.L.C. at

"4ﬂ;486.: Hence, the dellberatlve process prong of the pr1v11ege does'

':xjt;not protect "factual nonsen51t1ve materlals," descrlbed by. OLC

Jas materlals that do not contaln "adv1ce, recommendatlons,

;gftentatlve 1ega1 judgments, drafts of documents, or other materlal'

f:ffreflectlng deliberative or pollcymaklng processes." Id. Wwhile

'Tfe the dellberatlve process pr1v1lege (at least at common law) does

‘°i£'not extend to "purely factual" materlals, documents are protected

T.;j"lf the manner of selecting or presenting those facts WOUld

:5revea1 the deliberatlve process, or 1f ‘the facts are

”; !;nextglcably 1ntertw1ned' with the pollcymaklng process." 6 Op,r

ZQ'f‘O.L.C.'at 494 (citing cases).. In this sense, the rules for what

constitutes deliberative material are similar to the rules for

"whet'conStitutes attorney work«proauct-(except that deliberative

,‘materiallcoveredkby the executive privilege need not have been

‘7brepared by,of et'the direction of an attorney or in anticipation

”

Vof 11t1gation). See ALTI, Draft Restatement of the Law =-- The Law .

Governlng Lawyers (T.D. 6), at 7.

- 21 -
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3rx7\§ttorne24CIieht and Work Product Privileges

‘The Offlce of the Pre51dent also may properly assert the

}attorney-cllent and work product privileges in refusing to’
eproduce materlals that satlsfy the common-law. requlrements for
fthose pr1v11eges.. Those pr1v11eges may. prov1de a hlgher deqree
Qof protectlon ‘than the general executive privilege for |
'rfconfldentlal pre51dent1a1 information. Common law attorney-

fo;;ent»and work product pr1v11eges are available'to government

lfeéeuoies.zz In addltlon,‘lt can be argued that the pr1v11eges

-*Qiijare avallable to the Offlce ‘of the Pre31dent under the

i

GﬁgffConstltutlon, based on the same principles that underlie the

"fgeneral executlve privilege. By asserting that the Pre51dent'

VQQ,fattorney-cllent and work product pr1v11eges are constltutlonally

L ;based we may be able to 51destep a pendlng dlspute concernlng

S Lo 22 Common law attorney-cllent and work product privileges ’
-;’;are among the exemptions that permit government agencies to
~- . withhold documents from the public under the Freedom of

" Information Act. 5'U.S.C. Sec. 552; N.L.R.B. v. Sears, 421 U.S.’

q@?ﬁ.132 (1975). FOIA provides that these exemptions do not authorize:
'{;Muagenc1es to withhold documents from Congress. The Office of the
. President, including the Office of White House Counsel, are not

_ subject to FOIA, however. Meyer v. Bush, 981 F.2d 1288, 1293
~.. {D:C. Cir. 1993); National Sec. Archive v. Archivist of the
‘United States, 909 F.2d 541, 544 (D.C. Cir. 1990) ; see also

.- Kissinger v. . Kissinger v. Reporters Comm. for zreedom of the Press, 445 U.S.

-.136, 156 (1980). Therefore, the provisions of that statute
i - should not operate to require the White House to provide .
' -privileged documents to Congress, any more than they requlre
7pr1vate persons to do so.

- 22 -
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'*ﬂiwhether Congress can dlsregard ‘common law pr1v1leges in

'fgconductlng 1nvest1gatlons

{ ’itThe Departmenﬁ'of‘Justice and other Executive Branch

T gen01es generally have not asserted attorney-client or work
~;;a;product pr1v1leges as 1ndependent bases for w1thhold1ng
Q-fdellberative or 1nvest1gat1ve materials. from Congress. Instead,

!,J;these agenc1es typlcally base their refusals .on other components

bl»fiof the executive pr1v1lege (formally through the President or :
‘?};elnformallyyon their own, acco:d;ng to the circumstances), such asl.
‘Qf:?eehsfitgﬁieﬂally-based “deliberative process" or "law |

i ?}afeﬁfegceientﬁ privileges; Attorney-client cdmmunications and work

.“ ;§roduCt‘are"chered by’these privileges.?3

 For some tihe, OLC has had a concern thet asserting ﬁhe»
f%;eftorney-client or work product privilege iﬁstead of or in
';j addltlon to the executlve pr1v11ege "might 1nv1te addltlonal
'izsfrestrlctlons on the doctrlne of executive pr1v1lege, on the
uﬁ;‘ground that the 11m1tatlons appllcable to the attorney-client

%;ei‘pr1v1lege loglcally extend to any pr1v11ege claimed by the

. .23 The OLC has explalned that "fulnlike the attorney-
:’cllent privilege, which focusses exclusively on communications of
" a legal advisory nature, executive privilege may be claimed for
. ‘any nonfactual, sensitive deliberative communications for which
"+ . there exists a sufficiently strong public interest in
'~ disclosure." 6 Op. 0 L.C. at 490.
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“rf011ent Pr1V1lege by the Counsel to the Presmdent" (4/2/73)
"”(unpubllshed) When the 1973 OLC memorandum was wr1tten there
' ‘were few (if any). court dec151ons llmltlng the scope of the

'ofﬁexecutlve perllege, which’ had been "tallored through practice to

:{f%flt the-needs of the Pre51dency." In contrast ‘the attorney-

‘“;ﬂfclient pr1v11ege had been "linited by numerous court

n?”de0151ons.“24 The OLC therefore concluded in 1973 that the
'“fgdoctrlne of executlve pr1v11ege "prov1des a more effectlve and |
o fmore satlsfactory ba31s for nondlsclosure of conf1dent1al

"7}1nformatlon.f :

Today,‘however, a line of cases has imposed 1iﬁitations on

xtfithe general executlve privilege that may make it adv1sab1e for

‘.the Pre51dent in approprlate circumstances to claim the added
E protectlon afforded by the attorney—cllent and work product

pr1v11eges, as . artlculated under common law. As discussed in

"~“1Sect10n 1 above, except when asserted with respect to matters of

natlonal'securlty and defense (and p9551b1y not even then), the

24 . por example, the OLC noted that the attorney-client

privilege "applies only to the extent that [the attorney] has
. received confidential communications from his client.” 1In :
:‘contrast, "the President may assert executive privilege
, ‘regardless of whether the aide involved is a lawyer and
-regardless of whether the adv1ce belng offered is of a 1egal

' nature."

‘- 24 -
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A executive privilege is qualified. The privilege can be‘bgezfgffjj}//

. 1,:,‘ . ’L
'¢¢1f the party seeklng dlsclosure can show a suff1c1ently strong

k*and spe01f1c need for the ;nformatlon or documents at issue.

'iTWhlle courts have held that congressxonal commlttees face a heavy

s d

ﬂf”‘burden to justify overcoming the executive pr1v11ege, it is

“~?‘conce1vab1e that a commlttee could succeed in doing so. Further,

IR

zﬁﬁﬂtwe should bear in mlnd that productlon of executive privilege
‘materlal to a prosecutor or grand ]ury mlght well be requlred 1n
“Jrlany future crlminal proceedlng, however remote the possibility of

Qf“hsuch a proceeding may be.?

| Commonelaw'attorney-client and work product‘priVileges are -

lr[ffﬁotﬂsobject to some of the limitations impoeed on the‘ganeralized

leexeCutive pririlege., At common law, the'ettorney-client

pr1v1lege lS an absolute bar to disclosure, so long as is not

”'walved.;t The prlvilege for work product contalnlng attorney
"oplnlons and mental 1mpre351ons is also very strict, giving way

‘"only 1f 1t is placed in ev1dence in litigation or used to further

.25 gee United States v. Nixon, 418 U.S. 683 (1974); Nixon
v. Sirica, 498 F.2d 700 (D.C. Cir. 1973). ' ~

‘26 gee American Law Instltute, "Restatement of the Law:.

- The Law Governlng Lawyers,“ Tentative Draft No. 6, at 5 (March
o 22,‘1993)

.-25;
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crime or fraud.?? It would be unreasonable for pre51degkialxm”_’;,f//

;‘documents to whlch those pr1v1leges applled to receive less

”f‘prctectlon than 31m11ar documents of prlvate persons. A 1981

f ;Astatement of A551stanﬁ Attorney General ‘Harmon artlculatéd'why

o 'materials felating to the‘provision of legal'adVice to the

AfL:Preéident should reCeive heightened-pfotection:

“[T]o whatever extent the customary attorney-client . ‘
privilege applies. to government attornies, we believe

.- that the reasons for the constitutional privilege :
"against the compelled disclosure of executive branch

deliberations have special force when legal advice is
involved. None of the President’s obligations is more

solemn than his duty to obey the law. The Constitution
itself places this respon51b111ty on him, in his oath

of office and in the requirement of article II, section
3 that ’'he shall take care that the laws be falthfully

. executed.’ Because this obligation is imposed by the
' Constitution itself, Congress cannot lawfully undermine
the President’s ability to carry it out. Moreover, .

. legal matters are likely to be among those on which
‘high government officials most need, and should be
encouraged to seek, expert advice. As crucial as frank
‘debate on policy matters is, it is even more important
‘that legal advice be ’candid, ob]ectlve, and even blunt
-or harsh,’ see United States v. Nixon, 418 U.S. 683,
708 (1974), ‘where necessary. Any other approach would
jeopardize not just particular policies and programs,
‘but the principle that the government must obey the

v law. ‘For these reasons, it is critical that the
: Pres;dent‘and»his advisers be able to seek, and give,

27 See, .g., id. at 33-39. Ordinary work product not
contalnlng attorney opinions or mental impressions presumably

-~ would be’ afforded’ only qualified protection, similar to that

‘jafforded by the. general executive privilege for confldentlal
'1nformatlon., Id. at 25-33.

- 26 -
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canaid'le ai advice and opinions free of the fear of

compelled disclosure."“

" Asserting attotnéy~client and work product privileges before

. congress does create the risk of bringing to a head an ongoing

fo}"diééutéAconaefning:whether Congress need recognize those

‘5f3'priviléges.‘ Some Members of Congress havé claimed -- as recently

ﬁfm'as last fall -~ that common-law based attorney-client and work

;ffpiproduct pr1v1leges asserted by both prlvate persons and

”“7}fgovernment actors may be dlsregarded by Congress.2?® There are

28 Harmon, Assistant Attorney General, OLC, "Memorandum to

g All Heads of Offices, Divisions, Bureaus and Boards to the
.- - Department of Justice" (May 23, 1977), guoted in 6 Op. O0.L.C. at
17490 n.17. See alsoc 6 Op. O0.L.C. at 490 (Attorney General’s
' - ‘communications with the President may demand greater

wfj;ﬁconfldentlallty than those of other Cabinet advisers to extent
‘“r{“lnvolve 1egal advice and 'law enforcement).

: 29 The bases for these assertions include that. (a) the
broad grant of investigative power to Congress mandates that it

AV'be able to obtain disclosure of such information when necessary;
" (b) Congress need honor only constitution- and statute-based

privileges, not pr1v1leges under common law (such as attorney-
client and work product); (c) Parliament does not honor the

‘ ‘. attorney-client privilege, and congressional procedures are based

on those of Parliament, and (d) the attorney-client privilege
only protects the dlsclosure of materials in adversarial (“trlal-
like") 31tuatlons, and congressional hearings are non-

' adversarial. See Cong. Rec. $14634-S14639 (Oct. 28, 1993)

(statement of Senator Lott opposing confirmation of Janet .

‘Napolitano as U.S. Attorney for Arizona on grounds she withheld
information about her representation of Anita Hill in Senate

confirmation hearings; publishing memorandum in support of

- " position that "Congress may reject ‘claims of attorney-client
. privilege at its discretion"); Cong. Rec. H666-H699 (Feb. 27,

1986) (contempt of . Congress proceedings against two attorneys who

L =-27 -
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3fpcOngress and others have upheld the absolute right of witnes

ff{}to assert the attorney-cllent privilege before cOngress.3° In
“jféirecent years, ‘Members have been vocal on both 51des of the lssue,‘

'”f :on whlch no court has ruled.

;Cpﬁgressiqnal challenges to assertions of the attorneyé

‘ﬁ:;biiéntLPfiviiege héve inclﬁded’the fdllowing:

fi% : Last fall Senator Lott opposed the confirmation of Janet

Napolltano as the U.S. Attorney for Arizona on grounds she
withheld information from the Senate confirmation committee
about her representation of Anita Hill on attorney-client
privilege grounds. Senator Lott placed in the Congressional
Records a memorandum supporting the position that "Congress
may reject claims of attorney-client privilege at its
"discretion."” <Cong. Rec. S14634-S14639 (Oct. 28, 1993).

. Seventeen other senators (including Senators Patty Murray
and John Kerry, on the Senate Banking Committee) moved to
close the debate on Ms. Napoliatano’s nomination, stating

; ,decllned to _provide 1nformat10n and documents concerning their -
A;;representatlon of Ferdinand Marcos to the House Subcommittee on
' Asian and Pacific Affairs of the Committee on Foreign Affairs);
7 .Memoranda of the American Law Division, Library of Congress,
"wavailability of Attorney-Cllent Pr1v11ege Before Congressional

'“75‘ Commlttees“ ‘(June 1983)

30 I have not detalled these argquments in this memorandum,‘

- "because it may well be possible to sidestep them if we can
~ prevail in an argument that the President’s attorney-client and
‘work product privileges are constitutionally based. For .
.«Qarticulat;ons of these arguments, see Note, "The Attorney-Client
< .Privilege in Congressional Investigations," 88 Col. L. Rev. 145
‘]«f(1988), Lew1n, "Memorandum Submitted on Behalf of John M. Fedders
- in Response to Memorandum of September 3, 1982, from the
. /- Congressional Research Service" (Feb. 17, 1983), reprinted in,
, . MAttorney-Client. Pr1v11ege,“ H.R. Committee Print 98-I (June
‘z.‘.1933) ' ,
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ffiher v1olat10n of the pr1v11ege could subject her to
" disbarment. ‘ ‘

. . =='"1In 1986, the House held an attorney in contempt after
~ 7~ rejecting his attorney-client privilege claim. The contempt
. . citation was based on a finding that the pr1v11ege was
inapplicable, and would not be recognized in court. :

~ However, some members.argued that the privilege should not
. be recognized even if valid under common law. In debate,

. Ccongress Fascell stated that Congress could require the
 production of ‘attorney-client privileged information when
“legislative needs outweighed the reasons given for
nonproduction. '_ - Cong. Rec. H666, H669-70 (Feb. 27,

. 1986). Three other Congressmen dlssented stating that such

. a policy would "evzscerate“ the pr1v1lege. Id. at He671.

In 1985 the Subcommlttee on. Government Activities and
Tran8portatlon or the House Committee on Government
Operations, in response to Amtrak’s assertion of work
product protection for certain information, reportedly
'stated that ."{w]hen a claim of privilege. that is not of
‘constitutional origins is asserted before a congressional
investigating committee, it is within the discretion of the
- committee whether to uphold the claim." See Note,
~.“Congre551ona1 Investlgatlons," at 159 n. 101.

“ John Fedders, Dlrector of the SEC Enforcement DlVlSlon,
asserted the attorney-client privilege at the direction of
his former client when testifying before the House o

_Subcommittee on Oversight and Investigations in 1982. The

-Subcommittee challenged his rejection, and an exchange of
legal memoranda on the issue ensued. - In June 1983,
Representative Dlngell reportedly stated regarding the

- matter, "[T]lhe position of the Subcommittee has consistently

- ... . been that the avallablllty of the attorney~c11ent privilege

;- 7 to witnesses before it is a matter subject to the discretion

Lo of the Chair.w31

SR See Note, "The Attorney-Cllent Privilege in =
COngre551onal Investigations," 88 Col. L. Rev. 145, 159 n.100
¥ (1988), .citing Hamllton,."Attorney-C11ent Pr1v11ege in Congress,
R 12 ‘Litigation 3 (1986).
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‘ h*;never held a w1tness 1n contempt for refu51ng to answer based on

Aawfoan assertlon of attorney-cllent or work product pr1v11ege that
32

:would have been valld in a court of law

o ExampleS'of congressional recognition of the attorney-client
“fpr1v11ege are also numerous* ‘ | |

e 'The Senate Ethics Commlttee recently permitted Senator
-~ . Packwood to redact attorney-client privileged material from
"' the diaries that the Committee subpoenaed. See Senate.
8 elgct Committee on Ethics v. Packwood, 845 F. Supp. 17, 19
- (D.D.C.. 1994):. Regarding this agreement Senator McConnell
... stated: : "This was not a matter of being charitable. The
© vl 5 Committee was legally obligated to permit the masking of
..+ . such material." .139 Cong. Rec. S14725, S14733. Senator
4 ool Packwood emphasized that to the extent communications were
) .. privileged "they cannot be turned over to the Committee.
" ..Obviously, if you could, you could never. tell your lawyer
anythlng.“ 139 Cong. Rec. at S14736.

- Senator Durenberger’announced that he had taken the
"+ “unprecedented step" of walv1ng the attorney-client
_ - privilege for communications in order to provide them to a
- Senate committee in connection with a congressional inquiry.
.- 136 Cong. Rec. 510557, $10574 (July 25, 1990); 136 Cong.
" . Rec. S7865,.87865 (June 13, 1990) . o

. == Senator Mltchell stated, in connection with a Senate
~ . investigation of an insurance company’s activities: "The
"question of the application to Congressional investigations
‘of common law evidentiary privileges, such as the attorney-
client privilege, has been the sub]ect of debate over the
years. As a matter of actual experience, however, Senate .
commlttees ‘have customarlly honored the pr1v11ege when it

32 © see Note, 88 Col. L. Rev. at 145, 148 n.24, 156.

{
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" has been: valldlg asserted." 136 Cong. Rec.. 57613, 57613 Jé

" (June 7, 1990)

Q

”Jgﬁféf'_burlng the Iran-Contra hearlngs, Oliver North’s attorney

. ‘successfully asserteéd the attorney-client privilege on «

. ", North’s behalf. See Note, "The Attorney-Client Privilege in

- Congressional Investigations," 88 Col. L. Rev. 145, 146 n.6
»(1988) (01t1ng N.Y. Tlmes, July 10, 1987, at A8, col. 4).

.:{;f;ét The Senate Watergate Committee reportedly mtreated the

.privilege as one of right." Hamilton, “Can,Congress Make
Lawyers Talk’ " Wash. Post, March 25, 1986, at Al7.

V'.Whlle there are good reasons to expect that we could survive

'hnﬁfa challenge to our absolute rlght to assert the attorney-cllent

i

‘:fﬂf;Qand work product pr1v1leges before Congress, it may be. possible '

A”;ﬁto 31destep the issue altogether ‘There should be a strong
;?fargument that the attorney-cllent and work product priv1leges are
'“llfafforded to the Offlce of the President by the C°n5t1tut1°n’

o Congress must honor const;tutlonally-based p:lVlleges.

- The Supreme Court has long applied the rule of

”f{‘constitutiohal interpretation that "’that which was reasonably

33 See also 132 cong. Rec. E3358 (Oct. 1, 1986) (Rep.

_Hubbard submitted National Law Review article by James Hamilton
‘that generally supported position that Congress should have been
.,'entltled to certain documents that it sought in connection with
- Rehnquist confirmation as Chief Justice, but for which President
i’ . 'Reagan successfully asserted the executive privilege; but noting
.. that "[w]hile there is debate or this issue, a good argument can
." _.be made that . Congress has no right at all to material protected

i by a valid claim of attorney~c11ent privilege"); Note, "The

"'7[Attorney~Client Pr1v1lege in Congressional Investlgations," 88

- Col. L. Rev. 145 (1988) .
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:ﬁ?fﬁfapproprlate and relevant to the. exercise of a granted power was 4@
PR EE ®
”:4to be con51dered as accompanylng the grant.'"34 It would '

’mvfcertalnly seem that the Constitutlon should not be read to afford

2;‘to the President the same rlghts to protect the confidentlallty
?iof his attorney-cllent communlcatlons and attorney work product
:tfthat common law prov1des to other pereons,~both public and
':pfivafé, so that the'President'may effectively oarry outihis'
‘errtlcle I1 powers and duties. I have found no case that
gerp11c1t1y states that the Constltutlon affords the attorney-

‘Eficllent and work product privileges to the President, but the OLC

'fghas asserted that those protections form part of the broader

'Qlconstltutlonally-based ‘executive. pr1v11ege'

‘"vh“the<;gterests';mgl;cated by the attorney-client
~privilege generally are subsumed under a claim of
"executive privilege when a dispute arises over
‘documents between the Executive and Leglslatlve

. Branches, and the gon51deratlons of separation of -
- powers and effective performance of constitutional

duties determine the Valldlt -of the claim o
gr1v11ege." :

6 op. O.L.C..at 494 n.24; see also id. at 490 & n.17, 497-98

‘34_ United States v. Nixon, 418 U.S: 683, 705 n.16 (1974)
(rule established in McCulloch v. Maryland, 17.U.S. 316 (1819).

. “"’has been so universally applied that it suffices merely to
. -state it’%") (quoting Marshall v. Gordon, 243 U.S. 521 (1917)).
o It . is pursuant to this rule, and the separation of powers
. doctrlne, that courts have read the general executive perlleqe
, Atlnto the Constitution.

- '32'...
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““2[Acongre551ona1 1nformat10n requests must glve way to proper

“lassert;ons of those privileges by the Office of the>Pres1dent.

Tﬁﬂﬂ,ﬁveh Members ofACongress‘challenging-the right of witnesses to

R"7tgassert common-law pr1v11eges before it have conceded that

,eCongress must recognize pr1v11eges ‘based on the Constitution.

35

?*} Flnally, a p0551b1e gxantage of asserting general executive

eipr1v1lege protectlon for attorney-cllent and work product
gimaterlals is that rules cf subject matter waiver may not apply to

.sthe executlve pr1v11ege. Concerns about pr1v11ege walver are

"5'-fmost llkely to arlse in connectlon with Mr. Cutler’ s presentatlon

ux*giof the results of the OWHC 1nterna1 1nqu1ry to COngress. Under

zt?j?rules of subject matter waiver generally applicable to attorney-

"~cllent pr1v11eged information and documents, if Mr. Cutler’s
' report disclosed attorney-cllent communlcatlons~of'the Office of
‘ the Pre51dent protectlon for all other such communlcatlons w1th

'the same sub]ect matter could be waived. While subject matter

35  see, e.q., ‘Ccong. Rec. H666, H670 (2/27/86) (statement
of Mr Fascell) (all branches of government follow Y“those
specmflc privileges created by the Constitution"); Memorandum of.

: American Law Division, Library of Congress at CRS-7 (June 1983)
" (prepared for House Subcommittee on- Overslght and Investlgatlons)

(Congress’ power to compel information is plenary "in the absence

I of ‘a countervalling constitutlonal cr [statutory} prlvilege“)
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;pzkiwalver may not apply in all 1nstances to attorney work p{educt o
’ N \‘(3) ‘
i ﬁrsome courts have applied it in instances where a party dis ses .

Aéa flnal report in an. adversar1a1 settlng

'ﬁaiper rules.fdr‘theheXeeutive privilege may be‘different.
?One federal appellate judge has expressed doubts as to "whether a
i&alver of executlve perllege is to be analyzed as we do a waiver
fof other klnds of pr1v11eges." United States Ve North, 910 Ff2d
t843 (D c. Clr. 1990) (Sllberman, J., concurring in part and
:alssentlng in part) Judge Silberman noted that the‘executive
ppr1v11egev"promotes 1nstitutionai.COncerns different frem‘the
‘?attorney-cllent pr1v11ege.“"1n a‘different Vein, the OLC has
iasserted that the dellberatlve process prlvllege (a component of
caufpthe executlve pr1v11ege) does not apply to final policy
iiEeStatements of federal agenc1es, but only to dellberatlve, pre-
Ca 37

;Adec151onal materials. it may be p0381b1e to argue that the

.-~ 7 36 | See ALI Draft Restatement, "The Law Governing Lawyers,"
“.at 47-48. However, courts have held that disclosure of a report
.. to an agency in effort to resolve dispute and avoid adverse
- - action does not waive work product protectlon for underlying
"+ material. ' Id. at 49-50. Further research is needed to determine
];1"which rule applies to subm1351on of a report in a congressional
~...oversight hearing.’ ‘

. .37 6 op. O. L.C. 481, 493 (8/2/82) (privilege does not
protect documents reflectlng "final opinions, statements of
. reasons supplying the bases for decisions, or policies actually
Afj,adopted or documents that otherw1se constitute the 'worklng law’
i,of an agency").\
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' »gfpr1v1lege would not in any event, apply to a pollcy stgéement or,
wﬂ,report of the Offlce of the Pre51dent, prepared spec1f1cally for

 presentat1on to COngress, and that ‘presenting the report

:therefore would not walve any pr1v11ege wlth respect to

4.3

iunderlylng dellberatlve materlal ‘ar work product. 38.

- Sharon E. Conaway

© % 38 1 have not had looked in detail at the question of
~wailver of the various privileges. A separate memorandum on this

 ‘*§sub3ect may be useful.
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002. draft Sherburne; RE: Treasury/White House Contacts Chronolgy (20 pages}  06/26/1994 P35 43 g
003. draft Sherburne; RE: RTC Contacts Notes Chronology (9 pages) 05/09/1994 P35 43 C,
004. draft RE: Memorandum Analyzing Treasury-White House Contacts - 07/25/1994. P5 L7L q O
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Clinton Presidential Records
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[Binder] Materials re: RTC [Resolution Trust Corporatxon] Contacts [2] .
Debbie Bush
2006-0320-F
, _db2030
. RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [§ U.5.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA) . b(1) National security classified information [(b)(1) of the FOIA]
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- P5 Release would disclose confidential advice between the President information [(b)(4} of the FOLA]
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247 Fo3j02/89

A

11/00/89
06/07/90
11/30/90

03/08/92

03/00/92

03/17/92

03/23/92

03/25/92

Treasury/White House Contacts Chronology

FSLIé takes over MGSL as conservator.

McDougal is indicted with his brothers-in~law James-
Henly and David Henly for misapplication of loan
proceeds related to MGSL in 1985-86.

McDougal acquitted.
RTC closes MGSL.

Gerth article in NYTimes identifying Clinton’s
Whitewater investment and ties to McDougal and his
failed MGSL.

Per Leach materials, Gerth article provoked inquiries
"from both RTC Investigations in Washington, D.C. and
the former Director of the Tulsa Consolidated Office...
The: question was raised as to whether Whitewater’s
relationship with MGSL had been reviewed and were there
any resulting losses or potential criminal activity
document." This resulted in a two week review of the
conpleted investigative findings to date.

Statute of Limitations runs on civil tort claims.

Per Leach materials, RTC Senior Investigative
Specialist, John Walker, contacts KC office regarding
Gerth article.

Illinois primary.

Per Leach materials, two week review found no mention
of any Whitewater relationship with MGSL.

Lyons Report released.

Per Leach materials, Tulsa Investigations (they had
custody of the records related to the McDougal and
other related bank fraud prosecutions) pursued lead’
that a former MGSL employee had fabricated two years of
minutes for an MGSL subsidiary. During same period,

1 DETERMINED TO BE AN
ADMINISTRATIVE MARKING

INITIALS: DATE: §/44/0
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04/15/92
05/01/92

07/30/92

09/01/92

12/15/92

01/07/93

2 19 /az
03/23/93

03/24/93

05/03/93
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stored in Little Rock under the control of the post-
receivership bank =-- presumably looking for mention of

Whitewater.

Per Leach materials, criminal investigation, previousl
scheduled for late 1992, rescheduled to 4/92. ‘

Per Leach materials, Tulsa office closes, MGSL records
transferred to KC.

Per Leach materials} criminal investigator (Lewis?)
transfers to KC at end of July and resumed analysis of
MGSL documents.

Per Leach materials, RTC per Richard Iorio (KC field
investigations Officer) sends report of Apparent
Criminal Irregularity (#C0004) re MGSL to Charles
Banks, US Attorney in Little Rock and Steve Irons, FBI
Supervisory Special Agent. (LATimes reported that the
Republican-appointed Banks strongly argued that
bringing criminal charges related to MGSL would have
been prosecutorial misconduct.) :

Per Leach materials, FBI SAC Don K. Pettus acknowledges
receipt of the criminal referral and advises that
further questions regarding referral should be directed
to AUSA Floyd MacDodson.

Per Leach materials, MacDodson advises Lewis that he

‘isn’t sure the referral is still in the USAtty’s office

in Little Rock. ) . s

Altman faxes Nussbaum a portion of the 3/9/92 NYT
Whitewater article (follow-up to 3/8/92 Gerth story)
(Fax in Nussbaum file)

Altman faxes Nussbaum the complete 3/9/92 NYT
Whitewater article (Fax in Nussbaum file)

Per Leach materials, Jean Lewis says she learned from
AUSA Bob Roddey that almost immediately after receiving .
the referral in September 1992, Banks forwarded it to
DOJ/DC; the Little Rock US Attorney’s computer system
had no record of the referral.

4
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05/04/93 Altman letter to Gonzalez recommending that the
* civil lawsuits against S&L wrongdoers not be exten
beyond 2/28/94

Per Leach materials, Lewis sends letter to Richard
Pence (Acting USAtty) requesting information on the
‘'status of the referral. .

05/10/93 Per Leach materials, letter to RTC/KC from Richard
Pence (Acting USAtty) advising that Chuck Banks had
forwarded the referral to OLC, the Executive Office of
US Attys after determining that his office had a
conflict of interest.

05/13/93 Senate votes to pass RTC Completion Act.

Per Leach materials, Jean Lewis contacts DOJ/OLC re
status of criminal referral.

Per Leach materials, Jean Lewis contacts DOJ/OLC and is

- advised that they have no record that the criminal
( , referral had been submitted; decides to resubmit
e - referral through U.S. attorney’s office in Little Rock

with a copy to Acting AAG, Daniel Koffsky. Lewis also
reports learning that the referral was sent to the
Executive Office for the U.S. Attorneys -- she speaks
to Donna Henneman, the Ethics Program Manager for that
office who tells her she understood the referral had
been declined, but would check further.

'05/26/93 Per Leach materials, Henneman calls Lewis and reports
that the referral had been sent to former Special
Counsel Ira Raphelson and that she was checking with
the Criminal Fraud Division to find out what happened
to it after he left.

05/31/93 Per Leach materials, RTC supplements investigative
manpower with 3 additional criminal investigators for
purpose of completing the investigation of previously
defined criminal allegations in the most expedient way
possible. ,

06/08/93 Per Leach materials, Lewis reports that Henneman called
her and said she located the referral in the Fraud
section of the Criminal Division and that is has been
sent back to Henneman for further disposition; Henneman

_ ?‘-; also reports that the Criminal Division sent a memo to

M- - ) - 3
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06/23/93

06/29/93
07/14/93
07/20/93
gly- Jaz
09/00/93

09/23/93

09/24/93

Doug Frazier (Assoc. Deputy AG in Heymann’s
advising that there was no basis for requiring
USAtty in Little Rock to recuse herself; Frazier does
not recollect the memo but asks for another copy it and
the referral. Lewis says she has new information to
support the referral.

Per Leach materials, Lewis says Henneman told her that

Frazier sent the package back after he was appointed _
the new USAtty in one of the Florida districts; Frazier

was replaced by Margolies. _ . |

Per Leach materials, Lewis reports that Henneman called
Lewis again and reported that she spoke with Frazier
who told her that he and Tom Muscato (Director of the
Executive Office for U.S. Attorneys and had decided to
return the referral the Little Rock because there was
no basis for recusal.

Per Leach materials, Lewis says she learned from "a
highly reliable and confidential source" that the
referral was returned to Little Rock and the Acting
UsAtty, Richard Pence, intended to let it wait for
Paula Casey to take office.

WJC nominates Stanley Tate to head RTC.
Foster suicide

FBI executes search warrant at the offices of Capital
Management Services, Inc.

Beridug = D)ot u;!bo'Si-w.gNm oS on 1‘(65}7 auJAu.ktou/a. '
Hale indicted along w/Charles Matthews and Eugene
Fitzhugh w/defrauding the SBA )

Per Leach materials, Jean Lewis says she called
Henneman to determine whether Henneman wanted formal
notification of the existence of the subsequent Madison
referrals being submitted to the USAtty in Little Rock;
Lewis says that Henneman requested a copy of the
transmittal letters and a brief summary of the contents
of the referrals.

Altman calls Gearan at 10:03 a.m. (per Gearan log).

2p/99—clice & Lendar chouc. .‘ i
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09/28/93 Jean Hanson note to call Nussbaum
09/29/93 Nussbaum calendar shows 6:45 p.m. Waco Briefing

Jean Hanson meets w/Nussbaum and Sloan (some say for no
more than 5 minutes) to inform him that RTC was making
a criminal referral to DOJ in which Clintons names
appeared - on some checks made out to then-Governor
Clinton’s re-election campaign; Nussbaum or Sloan (or
both) reported conversation to Lindsey

Per Leach materials, Lewis says that Henneman called
Lewis requesting copies of the referrals and exhibits

" in order to determine whether to instruct the USAtty’s
office to act on them or if they should be forwarded to
the Public Integrity Section of DOJ. Lewis says she
asked Henneman to put the request in writing.

Per Leach materials, Lewis says that Henneman called
Lewis back and withdrew her request for a copy of the
referrals, reverting to her original request for the
transmittal letters with a summary of the referrals.

‘\]'LD"‘} Mureon do L memo W) LR Ao X Aed W/ Sec > BN,

09/30/93 Hanson calls Sloan stating thrat Altman sent Nussbaum
the 3/9/92 NYT article, that nine matters were
contained in the criminal referral ("vital info
~suppressed"); that it included allegations involving
diversion of Madison funds to Fullbright and Tucker as
well as allegatlon of conspiracy to use bank funds for
1985 campaign contributions to WJC (campaign identified
as co-conspirator); that Clintons mentioned in other
charges as potential witnesses

Memorandum from Hanson to Altman re The Rose Law Firm

attaching RTC Early Bird re Rose conflicts of interest;

cover memo to Altman says Steve Katsanos has talked to

Sue Schmidt; that Hanson has spoken w/Secretary and

Nussbaum and Sloan.

DeVore calls Gearan at 5:30 p.m. (per Gearan log).
10/01/93 Jean Hanson note to call Chfistine'Varney{

DeVore calls Gearan at 5:28 p.m. (per Gearan log) .

10/04/93 WJC w/Lindsey, fly to Los Angeles; Lindsey tells wJCc
about criminal referral

\_// '\ 5

 WJC LIBRARY PHOTOCOPY



LONEIDENFTAE LAWYER WORK PRODUCT
Incomplete/Unverified
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10/05/93

10/06/93

10/07/93

10/08/93.

10/13/93

10/14/93

Lindsey notes of telecon with Jim Lyons =-- "Gerth
all of the reports of examination in connection
w/Madison Guaranty - RTC source - FIRIA (sic) - 9
criminal referrals"

Caputo notes of telecon with Lindsey re Isikoff and
Gerth inquiries, Jim Lyons, WDC facts, David Hale.

WJC w/Lindsey, return to D.C.
Gerth interviews McDougal.

Jean Hanson note to call Bill Roelle re Sue
Schmidt/Kansas City.

Hanson calls Sloan and Eggleston re Schmidt and Gerth
questions re RTC referral and involvement of Foster,
Seth Ward and others in Rose firm; also discussed leak
by RTC in KC to Sue Schmidt. Sloan and Eggleston
report conversation to Lindsey.

Lindsey notes of conversation w/Neil and Cliff (notes
reflect mention of Schmidt questions, inquiries re Rose
Law Firm undisclosed conflicts, and criminal referral -
- "9 referrals - allegation JGT - diversion of funds -
Senator Fulbright - Peacock - McDougal - 1985 - 1985
Clinton Committee").

Nussbaum called Gearan at 4:36 p.m. (per Gearan log).
Hanson note to call Roelle re criminal referrals

Nine new criminal referrals submitted to USAtty and FBI
in Little Rock.

Nussbaum places call to .Lindsey; inquires whether
Lindsey free for 3:30 meeting tomorrow.

Per Leach materials, RTC provides OLC in the Executive
Office of U.S. Attorneys with copies of transmlttal
letter and summaries of referrals.

Jean Hanson, Josh Steiner and Jack DeVore meet in
Nussbaum’s -office beginning at 3:30 p.m. for 30 minutes
w/Nussbaum, Gearan, Lindsey, Sloan and Eggleston re
response to NYT inquiry about RTC criminal referral
mentioning Clintons.

WJC LIBRARY PHOTOCOPY
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Lindsey notes of meeting (notes reflect mentio
various reporters, Madison facts, procedure for m
criminal referrals).

Gearan notes of meeting (notes reflect mention of Jean
Lewis and referrals, various reporters, Madison facts).

DeVore calls Gearan at 5:45 p.m. (per Gearan log).

10/20/93 Lindséy file memorandum describing 10/14/93 meeting
with Treasury officials.

. Hanson calendar shows "Lunch w/Ellen Kulka, 01d
Ebbitt."

10/27/93 Per Leach materials, Lewis says that Henneman told
Lewis to expect decllnatlon letter for the flrst
referral from Casey.

"Per Leach materials, declination letter to Lewis from
e Casey for first referral, concurring with opinion of
( DOJ attorneys in the Criminal Division that there is
insufficient information in the referral to sustain
many of the allegations or to warrant the initiation of
a criminal investigation. Does not foreclose future
prosecutions about matters covered in referral.

10/28/93 Press reports that WJC will nominate Ricki Tigert to ot
head FDIC. nimity b rots P01
ond o Fhan (ﬁ@ ,..F‘ ﬂ‘.h'r ) B E

10/31/93 Sue Schmidt (WPost) reports that RTC made'Criminal ,a#“UJZ;;JW'
referral to USA Paula Casey re MGSL transactions, sowncte 1
including some involving Clinton'’ campalgn b}, T

_ NE oadicll Argor Fo TefF Lllea so-'g\n:) LH 2ot mof Heaun nDMUG—O""”"““}. o)

11/02/93 Jeff Gerth (NYTimes) reports criminal referral by RTC.

6

11/08/93 Paula Casey, U.S. Attorney in Little Rock, recuses
herself.

11/09/93 DOJ (Acting AAG Keeney) announces that the criminal.
division at main DOJ would take over Hale and Madison
Guaranty investigation.

11/10/93 Nussbaum/Eggleston memorandum to WJC re Casey recusal.

and the assignment of the investigation by Phil Heymann
and John Keeney to three DOJ career prosecutors;

e proposed Qs&As.
( , | l ,
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that Mike Caron, Senior Criminal Investigator, has
replaced her as the lead investigator on Madison.

11/15/93 Per Leach materials, Lewis e-mail to Lee O. Ausen re
impending meeting with Donald Mackay and his staff who
are coming to KC to be "convinced that there either IS
or IS NOT a very good case behind those referrals....
We have strong documentation to support the
allegations. But what’s beneath the surface, including
where we looked and why, who’s tied to who, who’s in
business with who, who got paid for what and where all
the internal and external ties are, isn’t in writing.
It’s in my head." ‘

11/17/93 WJC nominates Ricki Tigert to head FDIC. _
20 wlte 193 Swhsthunbval dec. Summd Ha armory  Bly (o mon mamberd AL exferduny S of) L‘iawb-a
0% /11/30/93 WJIC’s nominee to head RTC, Stanley Tate, withdraws his *j&TC.
N name from consideration. Vebe o
({‘..\' . o ) ) Qh»&yfd Ebﬁ)
7 FOIA requests by Baltimore Sun for the FDIC’s Madison ghﬂum“m‘
Guaranty examination reports and by the Washington Post
for FDIC records concerning the retention of the Rose
Law Firm in the FDIC case against Frost.

12/02/93 Office of the Comptroller of the Currency (Eugene
Ludwig) faxes to Bruce Lindsey FOIA requests received
by FDIC from Baltimore Sun and Washington Post for MGSL
and Rose Law Firm; Steiner faxes same to Lindsey,
having received the letters from the Comptroller’s
office :

Lindsey receives faxes from Ludwig and Steiner of
11/30/93 FOIA requests to FDIC.

12/09/93 Leach letter to RTC requesting access to all documents
related to MGSL and subs

12/23/93 WJC and HRC direct private counsel to provide to DOJ
all records potentially relating to the WDC, including
files of Vince Foster. ’

12/24/93 Treasury names Jack Ryan Acting Deputy Director of RTC
and Ellen Kulka as General Counsel.

12/31/93 Renaissance Weekend conversation between WJC and Eugene
Ludwig. ‘

T
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01/06/94
01/07/94

01/09/94

01/10/94

- 01/11/94

?jww ~01/12/94

01/14/94

01/20/94

01/21/94

~CONEIDENTIAL LAWYER WORK PRODUCT
Incomplete/Unverified
Sherburne - 6/26/94

Lindsey issues statement that Kendall will begin
including the Foster WDC

delivering WDC docs to DOJ,

file.

Per Leach materials, Lewis e-mail describing call from
a reporter about handling of original criminal

referral.

Hanson memorandum to Altman stating failure to
understand why no lawyer from White House Counsel is on

the new "team."

Moynihan calls for a special counsel

Congressional Republican letter to Altman re concern
that the running of the SL may prevent final resolution
of all allegations relating to MGSL.

Congre551onal Republican letter to Reno urging that she
immediately seek agreements to toll civil and criminal
S/L related to Madison and WDC.

Wolf/Lightfoot/Istook'letter to Nussbaum (cc to
Thomasson) asking whether public funds are being used
to provide the President w/legal assistance related to

WDC and MGSL

WJC requests Nussbaum to ask Reno for a spec1al

counsel; Reno agrees.

Report that FBI has served subpoenas on Leon Foust, the
president of the First Bank of Arkansas in Wynne, Ark
(formerly, the Bank of Cherry Valley). :

Kendall provides DOJ w/ddcuments responsive to subpoena

Reno appoints Fiske as Special Counsel

-7
Next -2 dotyn ~ 5"9—
inabiadar cas L

McDougal and Betsey Wright expected to appear before
grand jury; McDougal appearance postponed to 2/17

Gov. Tucker discloses that he has recelved a grand jury
subpoena; subpoenas also issued to Fulbright, Steve

Smith and Seth Ward II

g Fro i
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“CONFIPENEFAER LAWYER WORK PRODUCT /C; é\
s Incomplete/Unverified ' : ; CK 7
=== Sherburne - 6/26/94 i )C? -
01/24/94 WTimes reports on federal investigations of AD

01/25/94

01/26/94
01/27/94

01/28/94

r 4
ktrr//"TT;D
// 02/01/94

02/02/94

relationship to MGSL, POM and Pine Bluff Warehous

RTC’s Peter Knight briefs D’Amato staff on MGSL
document production and statute of limitations »

oL
D’Amato letter to Altman urging that actions be taken | u” °
to ensure that S/L doesn’t run on Madison claims.

Peter Knight conference call w/D’Amato staff on MGSL

statute of limitations (could have been 1/27 or 28);

agree that 2/28 is the operative date (give or take a
day) ,

Bentsen’s Weekly Report to McLarty, under item titled
"Controversy", discloses that OTS has received four
FOIA requests for MGSL documents and that Leach has
requested staff access : '

Republican members of Senate Banking Committee write to

Riegle requesting that the Committee investigate
Madison-related issues. D'Amars Masde [lose sprech i 1) dimun

byl L)uylw thepy've b.un\elﬁuajl do gk o frm T 2 G =g L, bui—
Altman letter responding to letter initiated by Senate 1%
Republican leadership concerning MGSL, acknowledging o\l
the 2/28 anniversary date of the federal takeover of cm@r¢2JL&
Madison ,

Tigert confirmation hearing in Senate Banking Committee
-- Republicans press her to recuse. D Amaks 5 Fwuacks Hr oot
wo\:w& e ceomdaihd o c%mM‘m. Bl weeq . .

Altman and Hanson meet with Bentsen at 12:45 p.m. —-
Hanson recalls Altman telling Bentsen about upcoming >
2/2/94 meeting. Give S+((L bamfomy  + rmembion ecunall ]

NP &

Altman and Hanson meet with Nussbaum, Ickes, Williams,
and Eggleston in McLarty’s office (McLarty present only
at beginning of meeting) at 5 p.m.; Altman reads from
talking points, first addressing S/L issue and then
recusal.

Steiner calls Gearan at 4:10 p.m. (Gearan loqg).

Klein notes that Hanson was waived in to see Williams
at 1:20 p.m. and McLarty at 5 p.m.

10
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02/03/94

‘Undated note from Ickes to McLarty (?) -- "would

to have meeting with you, Maggie, Bernie and Roger
Altman and General Counsel from Treasury after 4:30 --
1/2 hour." (Note created sometime between 1/6/94 and
2/3/94) ‘

Per Leach materials, Jean Lewis says that FDIC lawyer,

April Breslaw, contacted Lewis -- "April stated that

Ryan and Kulka, the "head people", would like to be
able to say that Whitewater did not cause a loss to
Madison, but the problem is that so far no one has been
able to say that to them." Lewis tells Breslaw that it
is "my opinion and belief that Whitewater did, in fact,
cause a loss to Madison because of the amount of the
unauthorized loans that McDougal made, through the
check kite, to entities in which he was a primary party
and beneficiary." ,

Beth Nolan and Dennis Foreman have two telephone
conversations re ethics issues ("to make sure ethics
decision regarding a Presidential appointment is
correct" -- BN)

Leach writes to Altman (1) urging that the RTC seek and
review all WDC documents turned over by the White House
to DOJ (attaching related memo about how Clintons
benefited from the application of Madison resources to
their WDC investment; (2) -urging that Altman seek
advice from the Treasury General Counsel and Ethics
Office re recusal from any decisions concerning the
resolution of Madison Guaranty -- "it would appear
ethically questionable for a political appointee of
Treasury to make decision for an independent federal
agency when the President may be implicated in :
enforcement and civil actions"; and, (3) reiterating
his request for all RTC documents related to Madison
Guaranty.

Hanson places call to Nussbaum at 11:05 a.m. (per
Nussbaum log)

Nussbaum and Hanson speak by phone; Nussbaum says RTC
should consider turning 1nvest1gatlon over to Fiske and

Altman should get careful ethics review before deciding
to recuse (Klein Memo)

Hanson notes "Maggie Williams - lunch".

11
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02/04/94

02/07/94

02/08/94

02/09/94

02/10/94

«QN PRE$

N
1&\
? \

R
oo

&/
&b
Hanson faxes to Nussbaum (in two transmissionE%ha copy \©
of Leach’s 2/3/94 letter to Altman, with attac ts

(first page of memorandum missing), including two pages
from the FHLBB examination report. :

McClarty and Ickes call Altman, who decides he will not
recuse himself (Kendall Chron)

Altman sees Ickes and Williams at White House and says
he has decided not to recuse himself now (Kendall
Chron). This could be the 2/3 meeting identified by
Hanson in her 3/5 note to Foreman, correcting Q&As for
Bentsen that mention only three WH/Treasury meetings.

Beth Nolan and Dennis Foreman have telephone

conversation re ethics issues

Altman tells Ickes he has decided not to recuse himself
(could have been 2/3); Williams and Griffin may have
been present.

Altman calls W1111ams at 2:15 -- "Will try to reach you

later.™

Tigert sends letter to D’Amato saylng she will recuse
from all Clinton matters (Kendall Chron)

RTC reports no basis to conclude that Rose
representation of the RTC in the Frost matter involved
a conflict of interest

Foreman advises Nolan that "all are of opinion in end
that it’s Roger’s choice -- OGE will back up agency
call, whichever way it goes", notes that Altman still
considering appearance issue.

Senate passes S/L extension -- extends S/L through life
of RTC (12/31/95) for "fraud or intentional »
misconduct"”

Nussbaum letter responds to 1/11 Wolf/Lightfoot/Istook
letter, stating that no White House staff members are

acting as lawyers for WJC and HRC where there is no
official nexus.

Dole floor statement criticizing Altman’s response to
his letter requesting that Altman take action to ensure

12
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02/12/94
02/15/94

02/16/94

02/17/94

02/18/94

02/22/94

02/23/94

S/L does not run on Madison claims; also deméhes
Altman’s recusal.

House passes S/L extension.
WJC signs S/L extension.
Mike Levy places call to Podesta at 6:45 p.m.

Mike Levy places calls to Podesta at 10:10 and 11:15

“A.M.

Fiske announces intention to empanel grand jury.

FDIC reports no basis to conclude that Rose
representation of the RTC in the Frost matter involved
a conflict of interest.

Washington Post reports that RTC has retained-
Pillsbury, Madison.

Mike Levy places call to Podesta at 1:35 p.m.
Hanson note to call Neil Eggleston.
Mike Levy places call to Podesta at 2:21 p.m.

Fiske obtains superseding indictment against Hale,
adding charges of false statements to the SBA.

Terzano talking points on congressional hearings on RTC
based on conversation w/Howard Schloss; background
states that "Treasury would like us to say as little as
possible about this... Altman has tried to emphasize
that he has had no contact with the White House over
this matter.™ .

Possible phone calls between Podesta (and probably
Stern) and Steiner.

Mike Levy places call to Podesta at 7:30 (p.m,?)

Altman phones Ickes (and probably Stephanopoulos) to
report his intention to announce recusal during his
testimony the following day; Ickes says it is up to
Altman; Altman wants to consult agaln w/Ickes later in
the day

13
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' 3

Later in the day, Ickes calls Steiner and tells him to 3
tell Altman that Ickes has no further thoughts d '
repeats thoughts for Stelner

Nussbaum and Hanson speak by phone at 11:05

Phone calls between Podesta (and probably Stern) and
Steiner. (Podesta phone logs show Stelner calls at
6:05 and 7:35 p.m.)

Jean Hanson responds to Leach 2/3/94 letter to Altman
that she had advised Altman that neither his
appointment at Treasury nor his detail to the RTC
creates a recusal obligation and that RTC’s Ethics
Office and Treasury’s Designated Agency Ethics
Official, in consultation w/OGE advised Altman that he
is under no legal obligation to recuse himself.

Hanson note to call Nussbaum; Egglestoh

o 02/24/94 Altman testified before Senate Banking Committee;

¢ responding to question from Gramm, states "I’ve had one

Rl substantive contact w/WH staff, and I want to tell you
about it." Describes meeting he and Jean Hanson
requested w/Nussbaum to report on procedural aspects of
how RTC would deal w/nearing expiration of S/L.
(E01053); . In response to follow-up questioning from
D/’Amato, Altman states than Nussbaum had an assistant
w/him and that Ickes and Maggie Williams also attended;
‘Altman said he requested the meeting that neither he or
anyone from the WH counsel subsequently requested any
other meeting (E01061-62); In response to follow-up
questioning from Domenici, Altman said he had only one
substantive contact and explicitly excludes casual
encounters (E01070-72)

Jean Hanson present (behind Altman) during Altman’s
testimony

Altman places call to Nussbaum at 4:40 p.m. ("no mesg
just wants to speak with him" per Nussbaum log).

Steiner places call to Podesta at 6:57 p.m.

Hanson note to call "Neil Eggleston - Pilsbury"

6 | . H’BH(‘ >\f‘9 N h\\\L)\Q_u_p‘vSTP\\\}‘L\ v teo JOOML.;W = ok e M,,l’tA
M how 14
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" Kendall learns that Jay Stephens is handling'Madiso
Guaranty investigation for RTC, informs Nussbaum.

. 59\5; nt)‘bmaﬂ - Q
02/25/94 Altman recuses h1mse1f3 ca$é::13 bkl ot b &3 ,

WH 2 uggirhs il a-n.}-_g‘

Altman calls Stephanopoulos to report he recused
himself during a phone call from Howell Raines re
upcoming damaging NYT story re Altman’s contacts w/WH
(Klein Memo)

Ickes and Stephanopoulos call Altman back to express
surprise at recusal decision and advise him to write a
letter to WJIC explaining his decision; (Steiner notes
apparently also say that Ickes and S told Altman WJC
was upset about Stephens; Ickes does not remember
this). (Klein Memo)

Altman talks to Steiner. (Kendall Chron)

Stephanopoulos call to Steiner stating WJIC concerned
about Stephens. (Klein Memo description of Steiner
- notes; Kendall Chron says the subject of the all was
T the Israeli Mosque Shooting)

" Eggleston calls Hanson to determine whether the story
about Jay Stephens is true.

)+

,}.ﬂ
s

‘))/‘

. RMT Apks AA admissiem P Cuf\}-&c}-ﬁ» b‘l‘}nw}-a s-/q)mvs}s}-u.q f.‘)"““" ‘,m
02/28/94 Eggleston memo re “Whltewater -- FDIC and RTC Rose Law

Firm Issue" ‘

1#-}\5:&5/1 J,lmkr I R 2n~uzr; Ab% (V- | u:'/ }t’_, . ¥

Klein begins White House review of Altman testlmony.lx
(Kendall Chron)

each letter to Hanson, Nussbaum, Potts, and Kuzinski
requesting review of propriety of Treasury/White House
contacts. Letter criticizes Altman’s 2/23 response to
Leach’s. 2/3 letter re Altman recusal; concern
heightened by Altman testimony before Senate Banking on
2/24; raises issue of whether Altman’s conduct violated
‘federal ethics or RTC rules.

03/01/94

22t NI edddoele
PRV N ¥ Py

Ickes memo to HRC including Eggleston 2/28 memo and
copies of the FDIC and RTC reports re Rose conflicts;
HRC never read or kept it. (Klein Memo)

Altman writes to WJC explaining recusal, characterizing
2/2 meeting as "dumb" and saying that he had concluded

L .. 15
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03/02/94

03/03/94

that "ongoing criticism would be more harmful th
benefits associated with my remaining unrecused for
four more weeks."

Podesta/Eggleston circulate transcript of 2/24 hearing
testimony.

Steiner places call to Podesta at 1:45 p.m.
Altman places return call to Podesta, 5:30 p.m.

Podesta calls Altman re recollections of WH staff re T
contacts inconsistent w/Altman testimony, including
discussion of recusal at 2/2 meeting.

Steiner places call to Podesta at 6 me.
Steiner places call to Podesta 7:39 (p.m.?)

Altman writes to Riegle disclosing that he today
learned of two conversations which did take place
between T staff and WH personnel regarding the Madison
Guaranty matter -- related to handling of press
inquiries

WSJ publishes D’Amato’s "A Whitewater Whitewash"

Steiner places call to Podesta, 12:30 p.m.

Dawes Whiafa OJ\W‘K‘C‘] 2z m

Altman writes to Riegle re expanding the record of his
testimony on contacts with WH on RTC matters

WJIC responds to question following Rego event that he
is concerned about the appearance of impropriety of
meetings between T and WH and he has directed McLarty
to prepare memo about how WH should respond to agency
contacts to avoid both fact and appearance of
impropriety.

?ress reports re questions raised by Hubbell’s former
Rose Law Firm partners about his billing practices.

Fiske issues subpoenas to White House staff.—~jllﬁ
Dee Dee Meyers talks to various White House; notes of

conversation with Lindsey say "WH officials later
recalled that Roger had raised issue of whether he

| arnd NUT ' 16 ‘. { __[
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should recuse. WH officials say they advised h&m to QQ;
look at the legal ethical obllgatlons and make

decision. (subtext: If there is no legal obllgatlon,
' dont [?])" ' \

},"\l A e ) tubgeetnan

03/05/94 Nussbaum resigns, 4}$Lud4 &gw& s,

Gergen/Altman phone call re Riegle letter sent by
Altman, Gergen notes say "recusal - [even] if
viewpoints but no one ever objected - No one asked me
directly not to do so"

Hanson writes note to Foreman on Q&As prepared for
Bentsen that identifies a fourth meeting on 2/3.

03/08/94 LNC names Special Counsel to the President.

03/09/94 Altman letter to President faxed back to Altman from

the White House w1th the "v1nta e Altman" notatlon.
3 e Falelind A‘)" o —rs s o _._ - - ’ et
03/11/94 Altman writes to Rlegle re expanding the record of his
testimony on contacts with WH on RTC matters

R 3hq NG andida  whan e 12 datye -;gD- 2z - bhum BFLHL wnd 0 A o
03/20/94 Hale pleads. ™3 =2 3 ool s

03/21/94 Altman writes to Riegle that he informed those in
attendance at the 2/2/94 meeting that he was weighing
the issue of recusal and that a few days after the 2/2
meeting, he had a phone conversation with McLarty on
the subject of recusal. He also reported a phone call
w/Ickes the night before his 2/24 testimony that he was
stepping down from the RTC the next morning. Around
the same time he bumped into Nussbaum in a White House
corridor where Nussbaum told him they would soon be
submitting a nominee for a permanent RTC head.

. oo ,\_9_— LB‘ ﬁ-lam)w e ATUAMN CUTAS
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Names
A. Paula Caaey - USA/ARK
b. Jack DeVore - Treasury Legislative Affairs Director
B. Jonathan Fiechter - Acting Director of OTS
c. Eugene Fitzhugh - indicted w/Hale for defrauding SBA
D. bennis Foreman - Treasury ethics lawyer |

E. Leon Foust - President of the First Bank of Arkansas in
Wynne Arkansas, formerly the Bank of Cherry Valley

F. John C. Keeney - DOJ career prosecutor; Actlng
AAG/Criminal in 11/93

G. Ellen Kulka - RTC General Counsel

o H. Mike Levy - Leglslatlve Affairs at Treasury - prepared
Altman for 2/24 testlmony

T

I. Andrew Hove - Acting Chair of the FDIC

Jd. Donald B. Mackay - career lawyer in DOJ/fraud;
appointed special prosecutor

K. Charles Matthews - indicted w/Hale for defrauding SBA

k. Ron Noble - Assistant Secretary of Treasury for
Enforcement

X. Ben Nye - Special Assistant to Altman
L. Bob Raymar

M. Bob Roelle - EVP/CEO of RTC during period Altman was
interim CEO; retired

N. John Ryan - RTC Deputy CEO
o. Howard Schloss - Treasury press office
P. Stanley Tate - Nominated to head RTC; withdrew

T Q. Ginny Terzano - WH press office

N . 18
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R. Ricki Tigert - FDIC nominee being pressured to recuse
by Senate Republicans
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Followup: Hanson may have met w/Ickes sometime following 2/2
meeting in Williams’ office -- prosecutors asked
Ickes if he said something troubling to her; Ickes
has no idea although Williams remembered that
Altman and Ickes met in her office and Altman said
he was not going to recuse; she remembered that
Hanson arrived late, after Ickes and Altman left
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‘3:g03/02/89

L \

- 11/30/90

030892

. 03/00/92

. 03/23/92

Treasury/White House Contacts Chronology

FSLIC takes over MGSL as conservator.

'MeDougal is indicted with his brothers-in-law James

Henly and David Henly for misapplication of loan

° + proceeds related to MGSL in -1985-86.

McDougal acquitted.

RTC closes MGSL.

jGerth article in NYTlmes 1dent1fy1ng Clinton’s
 Whitewater investment and ties to McDougal and his

falled MGSL.

'Per Leach materlals, Gerth article provoked inquiries

"from both RTC Investigations in Washington, D.C. ‘and
the former Director of the Tulsa Consolidated Office...

"The‘qqestion'was raised as to whether Whitewater’s
- relationship with MGSL had been reviewed and were there

any resulting losses or potential criminal activity
document." This resulted in a two week review of the

‘completed investigative findings to date.

Statute of Limitations runs on civil tort claims.

’Per'Leach materials, RTC Senior Investigative

Specialist, John Walker, contacts KC offlce regardlng

. Gerth artlcle.

~ 03/17/92

Illinois prlmarf

,Per Leach materials, two week review found no mentlon
- . of any Whitewater relatlonshlp with MGSL.,

- Lyons Report released.

- 03/25/92

Per Leach materials, Tuléa Investigations (ﬁhey had

custody of the records related to the McDougal and

.other related bank fraud prosecutions) pursued lead
that a former MGSL employee had fabricated two years of
minutes for an MGSL subsidiary.

Durlng same perlod
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civil lnvestlgator rev1ews addltlonal Madison reco

. stored in Little Rock under the ‘control of the post-

receivership bank =-- presumably looking for mention of

' Whltewater.

Per Leach materlals,'crlminal investigation, previously
scheduled for late 1992, rescheduled to 4/92.

Per Leach materlals, Tulsa offlce closes, "MGSL records
transferred to KC. ‘

Per ‘Leach materlals, criminal 1nvestigator (Lewis?) -

_ transfers to KC at end of July and resumed analysis of

MGSL documents.

Per Leach materials,‘RTc_per Richard Iorio (KC field
investigations Officer) sends report of Apparent
Criminal Irregularity (#C0004) re MGSL to Charles

- 'Banks, US Attorney in Little Rock and Steve Irons, FBI
‘4Supervisory Special Agent. (LATimes reported that the -
Republican-appointed Banks strongly argued that ‘

bringlng criminal charges related to MGSL would have

';been prosecutorlal mlsconduct )

Per Leach materlals, FBI SAC Don K. Pettus acknowledges
receipt of the criminal referral and advises that
further questions regarding- referral should be directed

’to AUSA Floyd MacDodson.

Per Leach materlals, MacDodson advises Lewls that he
isn’t sure the referral is still 1n the USAtty's office

E in thtle Rock.

Altman faxes Nussbaum a portlon of the 3/9/92 NYT
Whitewater article (follow-up to 3/8/92 Gerth story)

. (Fax 1n Nussbaum file)

- 03/24/93

. 05/03/93

‘Altman faxes Nussbaum the complete 3/9/%92 NXT

Whltewater article (Fax in Nussbaum file)

Per Leach materlals, Jean Lew1s says she learned from
AUSA Bob Roddey that almost immediately after receiving
the referral in September 1992, Banks forwarded it to

'~ DOJ/DC; the Little Rock US Attorney's computer system

- had no record of the referral.

‘
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Altman letter to Gonzalez recommending that the S for

'~05/O4/93’

05/10/93

05/13/93 .-

05/26/93

05/31/93

06/08/93

civil lawsuits against S&L wrongdoers not be extended
beyond 2/28/94

vPer Leach materials, Lewis sends letter to Richard ’

Pence (Acting USAtty) requestlng 1nformatlon on the
status of the referral..

Per Leach materlals, letter to RTC/KC from Rlchard

Pence (Acting USAtty) advising that Chuck Banks had
forwarded the referral to OLC, the Executive Office of’
US Attys after determining that his office had a

" conflict of interest.

Senate votes to pass RTC Completlon Act.

Per Leach materlals, Jean Lew1s contacts DOJ/OLC re f
status of cr1m1na1 referral. ,

' Per Leach materials, Jean Lewis contacts'DOJ/OLC and is
. advised that they have no record that the criminal

referral had been submitted; decides to resubmit
referral through U.S. attorney’s office in Little Rock

~with a copy to Acting AAG, Daniel Koffsky. Lewis also

reports learning that the referral was sent to the
Executive Office for the U.S. Attorneys -- she speaks
to Donna Henneman, the Ethics Program Manager for that
office who tells her  she understood the referral had
been declined, but would check further. :

'Per Leach materlals, Henneman calls Lewis and reports

that the referral had been sent to former Special

”Counsel Ira Raphelson and that she was checking with
‘the Criminal Fraud Division to flnd out what happened

to it after he left.

&Per Leach materlals, RTC supplements investigative
“manpower with 3 additional criminal 1nvestigators for

purpose of completing the 1nvest1gat10n of previously
defined criminal allegatlons in the most expedient way
p0591b1e. . .

‘Per Leach materlals, Lewis reports that Henneman called .

her and said she located the referral in the Fraud
section of the Criminal Division and that is has been
sent back to Henneman for further disposition; Henneman
also reports that the Criminal Division sent a memo to

3
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- 07/14/93

. © 07/20/93

'~ °09/00/93

09/27/93

-

_'Doug Frazier (Assoc.,Deputy AG /in Heymann s office)
.adv151ng that there was no basis for requiring the

USAtty in Little Rock to recuse herself; Frazier does
not recollect the memo but asks for another copy it and
the referral. Lewis says she has new 1nformation to '

4support the referral.

Per Leach materlals, Lewis says Henneman told her that

‘Frazier sent the package back after he was appointed
" the new USAtty in one of the Florlda dlstricts, Frazier
- was replaced by Margelles. ,

Per Leach materials, Lewis reports that Henneman called:
Lewis again and reported that she spoke’ with Frazier
who told her that he and Tom Muscato (Director of the
Executive Office for U.S. Attorneys and had decided to

" return the referral the Little Rock because there was
no ba51s for recusal.

‘Per Leach materlals, Lewis says she learned from "a

highly reliable and confidential source" that the
referral was returned to Little Rock and the Acting

- USAtty, Richard Pence, intended to let it wait for .
} Paula Casey to take office.

lWJC nomlnates Stanley Tate to head RTC.:

FOster Suicide

FBI executes search warrant at the offlces of Capltal

-;Management Servxces, Inc. -

Hale indicted along w/Charles Matthews and Eugene

Fltzhugh w/defrauding the SBA

Per Leach materlals Jean Lew1s says she called
Henneman to determlne whether Henneman wanted formal

-notification of the existence of the subsequent Madison

referrals being submitted to the USAtty in Little Rock;

Lewis says that Henneman requested a copy of the

transmittal letters and a brief summary of the contentS'

' of the referrals.

Altman calls Gearan at:ld:03 a.m. (per Gearan log).

' Cliff Sloan calendar shows 4 p.m. meeting w/Ron Noble
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'09/28/93> Jean Hanson note to call Nussbaum
" 09/29/93 Ndssbaqm calendar shows 6:45 p.m. Waco Briefing

Jean Hanson meets w/Nussbaum and Sloan (some say for no
more than 5 minutes) to inform him that RTC was making
~a-criminal referral to DOJ in which Clintons names
appeared on some checks made out to then-Governor
Clinton’s re-election campaxgn, Nussbaum or Sloan (or
both) reported conversatlon to Lindsey

Per Leach materials, Lewis says that Henneman called
,Lewis requesting copies of the referrals and exhibits
in order to determine whether to instruct the USAtty’s
office to act on them or if they should be forwarded to
the Public Integrity Section of DOJ. Lewis says she
‘asked Henneman to put the request in writing.

Per Leach materials, Lewis says that Henneman called
Lewis back and withdrew her request for a copy of the
referrals, reverting to her original request for the
transm1tta1 letters with a summary of the referrals.

,"A\ .
Y

'09/30/93 Hanson calls Sloan statlng that Altman sent Nussbaum

‘ the 3/9/92 NYT article, that nine matters were ‘ '
contained in the criminal referral ("vital info
suppressed"); that it included allegations involving
diversion of Madison funds to Fullbright and Tucker as
well as allegation of conspiracy to use bank funds for
1985 campaign contributions to WJC (campaign identified
as co-conspirator); that Clintons. mentloned in other
charges as potentlal witnesses

Memorandum from Hanson to Altman re The Rose Law Firm
attaching RTC Early Bird re Rose conflicts of interest;
- cover memo to Altman says Steve Katsanos has talked to
'Sue Schmidt; that Hanson has spoken w/Secretary and
"Nussbaum and Sloan. :

DeVore calls Gearan at 5:30 p. m. (per Gearan log).
10/01}93 Jean Hanson note to call ‘Christine Varney.
DeVore calls Gearan at 5.28 p.m. (per Gearan log).

’ 1Q/O4/93 ‘WJC w/Lindsey, fly to Los Angeles, Lindsey. tells WJC
(»-: about crlmlnal referral. , .

~—
: 5
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' 10/05/93

.10/07/93 .

10/13/93

{

Llndsey‘notes’of telecon with Jim ﬁyons -- "Gerth has
all of the reports of examination in connection

w/Madlson Guaranty - RTC source - FIRIA (sic) - 9
. criminal referrals". ,

Capﬁto notes of telecon w1th'L1ndsey re 151koff‘and

.Gerth inquiries, Jim Lyons, WDC facts, David Hale.
WJc w/Llndsey, return to D.C.
FGerth 1nterv1ews McDougal.

~ Jean Hanson note to call Bill Roelle ‘re Sue

Schmldt/Kansas Clty

Hanson calls Sloan and Eggleston re Schmidt and Gerth
questions re RTC referral and involvement of Foster,
Seth Ward and others in Rose firm; also discussed leak
by RTC in KC to Sue Schmidt. Sloan and Eggleston

. report conversatlon to Llndsey

Lindsey notes of conversation W/N81l and Cliff (notes
reflect mention of Schmidt questions, inquiries re Rose
Law Firm undisclosed conflicts, and criminal referral -
- "9 referrals - allegation JGT - diversion of funds - -
Senator Fulbright - Peacock - McDougal - 1985 - 1985

Cllnton Commlttee“)
: Nussbaum called Gearan at 4:36 p.nm. (per Gearan log).

Hanson note to call Roelle re criminal referrals

Nine new cr1m1na1 referrals submltted to ‘USAtty and FBIV>
1n thtle Rock.

Nussbaum places call to Lindsey; inquires whether

Lindsey free for 3:30 meeting tomorrow.

"‘?er,ieaoh materials, RTC provides OLC in the Executive
~ Office of U.S. Attorneys with copies of transmittal

‘ ~1etter and summaries of referrals.

10/14/93

Jean Hanson, Josh St@lner and Jack DeVore meet in

- Nussbaum’s office beglnnlng at 3:30 p.m. for 30 minutes
* . 'w/Nussbaum, Gearan, Lindsey, Sloan and Eggleston re-

response to NYT inquiry about RTC criminal referral

) mentlonlng c11ntons.
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"¥f‘A10/20/93 Llndsey file memorandum describing 10/14/93 meeting

" Incomplete/Unverified

Llndsey notes of meeting (notes reflect mention of
various reporters, Madison facts, procedure for maklng
. crlmlnal referrals) A <

N Gearan notes of meeting (notes reflect mention of Jean
Lewis and referrals, varlous reporters, Madlson facts)

DeVore calls Gearan at 5: 45 p.m. (per Gearan 1og)

~w1th Treasury off1c1als.

Hanson calendar shows "Lunch w/Ellen Kulka, 0Ol4d -
. Ebbltt " :

ff: 10/27/93 Per Leach materlals, Lewis says that Henneman told

' Lewis to expect declination letter for the first-
referral from Casey.

Per Leach materials, decllnatlon letter to Lewis from
Casey for first referral, concurring with opinion of:

DOJ attorneys in the Cr1m1na1 Division that there is
insufficient. information in the referral to sustain '
many of the allegatlons or to warrant the initiation of
a criminal investigation. Does not foreclose future
prosecutlons about matters covered in referral.

" 10/28/93 Press reports that WJC will nominate Ricki Tigert to

- head FDIC.

E ib/31/93 Sue Schmldt (WPost) reports that RTC made criminal

referral to USA Paula Casey re MGSL transactlons,
1nc1ud1ng some 1nvolv1ng Clinton campalgn.

<11/02/93, Jeff Gerth (NYTlmes) reports crlmlnal referral by RTC.

v'fijm,ll/98/93 Paula Casey, U. s. Attorney 1n thtle Rock, recuses

"herself.

1 11/09/93 DOJ (Acting AAG Keeney) announces that the criminal

division at main DOJ would take over Hale and Madlson
: Guaranty 1nvest1gatlon.

11/10/93 Nussbaum/Eggleston memorandum to WJC re Casey recusal
‘ - and the assignment of the investigation by Phil Heymann
and John Keeney to three DOJ career prosecutors;
‘proposed Qs&As.

}
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11/15/93
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Per Leach materials, Jean Lewis notifies colleagu ~

that Mike Caron, Senior Criminal Investigator, has
replaced her as the lead investigator on Madison.

Per Leach materials, Lewis e-mail to Lee 0. Ausen re

'impending meeting with DOnald'Mackay and his staff who
- are coming to KC to be "convinced that there either IS

or IS NOT a very good case behind those referrals....
We have strong documentation to support the

.allegations. But what’s beneath the surface,; including

where we looked and why, who’s tied to who, who’s in

- business with who, who got paid for what and where all

11/17/93

©11/30/93

12/02/93

.12/09/93

12/23/93

12/24/93

- 12/31/93

- the internal and external ties are, isn’t in writing.

It's in my head."

. WIC nomlnates Ricki Tigert to head FDIC.

- WJC’s nominee to head RTC, Stanley Tate, withdraws hlS
name - from con81deratlon.

FOIA requests by Baltimore Sun for the FDIC’s Madison
Guaranty examination reports and by the Washington Post
for FDIC records concerning the retention of -the Rose
Law Firm in the FDIC case against Frost.

Offlce of the Comptroller of the Currency (Eugene

. Ludwig) faxes to Bruce Lindsey FOIA requests received’

by FDIC from Baltimore Sun and Washington Post for MGSL
and Rose ‘Law Firm; Steiner faxes same to Lindsey,
having received the letters from the Comptroller s

office

Lindsey receives faxes from Ludwig and Steiner of
11/30/93 FOIA requests to FDIC.

Leach letter to RTC requestlng access to all documents
related to MGSL and subs

WJC and HRC direct private counsel to. provide to DOJ
all records ‘potentially relatlng to the WDC, including
files of Vince Foster.

Treasury names Jack Ryan Acting Deputy Director of RTC

. and Ellen Kulka as General Counsel.

Renalssance Weekend conversatlon between WJC and Eugene

_‘Ludw1g
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Llndsey issues statement ‘that Kendall w1ll begin
delivering WDC docs to DOJ, 1nclud1ng the Foster WDC
flle. ' -

Per Leach materlals, Lewis e-mail'descrlblng call from
referral. -

Hanson memorandum to Altman stating fallure to
~understand why no lawyer from White House cOunsel is on
the new “team "

Moyplhan calls for a special eqﬁneel

éengre551bnal Republlean letter to Altman re concern '
that the running of the SL may prevent final resolutlon
of all allegations relatlng to MGSL.

cengre551ona1 Republican letter to Rend urging that:she
'immediately seek agreements to toll civil and criminal
S/L related to Madison and wDC. -

Wolf/nghtfoot/Istook letter to Nussbaum (cc to .
Thomasson) asking whether public funds are being used
to provide the Pre51dent w/legal ass;stance related to
WDC and MGSL :

WJC requests Nussbaum to ask Reno for a spec1al
counsel Reno agrees.

Report that FBI has served subpoenas on Leon Foust, the ”

i president of the Flrst Bank of Arkansas in Wynne, Ark

(formerly, the Bank of Cherry Valley).

Kendall prevldes DOJ w/documents responsive'te subpoena
Reno appoints Fiske as Special Counsel 4

" McDougal and Betsey Wright expected_to‘appear before:
'+ grand -jury; McDougal appearance postponed to 2/17

Gov. Tucker discloses that he has received a grand jury
subpoena; subpoenas also issued to Fulbrxght,»Steve
Smlth and Seth Ward II
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01/25/94°

01/26/94
01/27/94

' 01/28/94

~ 02/01/94

 02/02/94

WTimes reports on federal investigations of ADFA

‘relationship to MGSL, POM and Pine Bluff Warehouse Co.

RTC’s Peter Knlght briefs D'Amato staff on MGSL
document productlon and statute of limitations

D’Amato letter to Altman urglng that actions be taken

to ensure that S/L doesn’t run on Madison claims.

Peter Knight<conferenceecall w/D’Amato‘staff on MGSL
- statute of limitations (could have been 1/27 or 28);

agree that 2/28 is the operative date (give or take a

- day)

Bentsen’s Weekly Report to McLarty, under item titled
"Controversy", discloses that OTS has received four
FOIA requests for MGSL documents and that Leach has
requested staff access ;

‘Republlcan members of Senate Banking Committee write to

Riegle requestlng that the Committee 1nvestigate
Madlson-related 1ssues.

Altman letter respondlng to letter 1n1t1ated by Senate
Republican 1eadersh1p concerning MGSL, acknowledging

- the 2/28 anniversary date of the federal takeover of

Madlson

.Tigert confirmation hearing in Senate Banklng Committee

- Republlcans press her to recuse.

Altman and Hanson meet with Bentsen at 12:45 p.m, =~--
Hanson recalls Altman telling Bentsen about upcomlng

A2/2/94 meetlng.

Altman and‘Hanson meet with Nussbaum, Ickes,lwilliams,‘
and Eggleston in McLarty’s office (McLarty present only
at beginning of meeting) at 5 p.m.; Altman reads from

‘talking p01nts, first addressing S/L issue and then

recusal.

4

Steiner calls Gearan at 4:10 p.m. (Gearan log).

. Klein notes that Hanson was waived in to see W1111ams

at 1: 20 p m. and McLarty at 5 p.m.

10
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‘Undated note from Ickes to Mclarty (?) -- "we 1d llke A
" to have meeting with you, Maggie, Bernie and R

| " . Altman and General Counsel from Treasury after 4: 3

1/2 hour."_ (Note created sometlme between 1/6/94 and

273/94)

Per Leach materlals, Jean Lewis says that FDIC lawyer,
April Breslaw, contacted Lewis =- "April stated that
Ryan and Kulka, the "head people", would like to be
able to say that Whitewater did not cause a loss to
Madison, but the problem is that so far no one has been

-able to'say that to them." Lewis tells Breslaw that it

. 'is "my opinion and belief that Whitewater did, in fact,

‘cause a loss to Madison because of the amount of the

: -unauthorized loans that McDougal made, through the

" 02/03/94

'.check kite, to entltles in which he was a primary party

and benef1c1ary."'

Beth Nolan and Dennis Foreman have two télephone L

_conversations re ethics issues ("to make sure ethics
decision regarding a Pre51dent1al app01ntment is
,correct“ -= BN)

Leach wrltes to Altman (1) urging that the RTC seek and
review all WDC documents turned over by the White House

.to DOJ (attaching related memo about how Clintons

benefited from the appllcatlon of Madison resources to
their WDC investment; (2) urging that Altman seek

radvice from the Treasury General Counsel and Ethics
Office re recusal from any decisions concerning the

resolution of Madison Guaranty -- "it would appear
ethically questionable for a political appointee of
Treasury to make decision for an independent federal

'3 agency when the President may be implicated in
-enforcement and civil actions"; and, (3) relteratlng

his request for all RTC documents related to Madison
Guaranty. ~

Hanson places call to Nussbaum at 11:05 a.m. (per

. Nussbaum log)

‘Nussbaum and Hanson_speak by phone; Nussbaum says RTC

- should consider turning 1nvest1gat10n over. to Fiske and

Altman should get careful ethics review before deciding

to recuse (Klein Memo)

Hanson notes "Maggie Williams. - lunch".

11
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o 02/07/34

=" 02/08/94

- 02/09/94

02/10/94

Hanson faxes to Nussbaum (in two transmissio;:;\a‘ee

‘of Leach’s 2/3/94 letter to Altman, with attachments

(first page of memorandum missing), 1nc1ud1nq two pages
from the FHLBB examination . report

"~Mcc1arty and Ickes call Altman, who dec1des he will not
‘recuse himself - (Kendall Chron)

" Altman sees Ickes and Williams at White House and says

he has decided not to recuse himself now (Kendall

Chron). This could be the 2/3 meeting identified by
Hanson in her 3/5 note.to Foreman, correcting Q&As for
. Bentsen that mention only three WH/Treasury meetings.

Beth Nolan and Dennls Foreman have telephone

- conversation re ethics issues’

'1Altman'tells Ickes he has decided not to recuse himself

(could have been‘2/3);_williams and Griffin may have .
been present, -

”Altman calls Wllllams at 2:15 -- "Will try to reach you

later.“

‘Tigert sends letter to D’Amato saying she will recuse
‘from all CIinton matters (Kendall Chron)

.RTC reports no basis to conclude that Rose -

representation of the RTC in 'the Frost matter 1nv01ved '
a conflict of interest

Foreman advises Nolan that "all are of oplnlen in end

“that it’s Roger’s choice =- OGE will back up agency
‘call, whichever way it goes" notes that Altman still
‘con51der1ng appearance issue.

Senate passes S/L extension -- extends S/L through llfe
of RTC (12/31/95)" for "fraud or 1ntent10nal

,misconduct”

Nussbaum letter responds to 1/11 Wolf/Lightfoot/Istook
letter, stating that no White House staff members are
acting as. lawyers for WJC and HRC where there is no
official nexus.

Dole floor statement criticizing Altman’s response to -

his letter requesting that Altman take action to ensure

12
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02/12/94
02/15/94

_o2/16/94'

' 02/17/94

. 02/18/94

1 02/22/94

1 02/23/94 .

Altman s recusal.

House passes S/L extension.
WIC siéns S/L extension.
‘Mike Levy places'call to Podestalat 6:45 p.m.

Mlke Levy places calls to Podesta at 10:10 and 11 15

Flske announces intention to empanel grand jury.

. FDIC reports no basis to conclude that Rose
' representation of the RTC in the Frost matter involved
a confllct of interest. : .

Washlngton Post reports that RTC has retalned
Plllsbury, Madlson.

Mike Levy places call to Podesta at 1:35 p m.
Hanson note to_call Ne11<Egg1esten.
Mike Levy places call to Podesta at 2:21 p.m.

Fiske obtains superseding'indictment against Hale,i
adding charges of false statements to the SBA.

Terzano talking points on congressional hearings on RTC
based on conversation w/Howard Schloss; background
states that "Treasury would like us to say as little as
possible about this... Altman has tried to emphasize
that he has had no contact with the White House over
this matter."

Possible phone calls ‘between Podesta (and probably
Stern) and Steiner.

Mlke Levy plaees call to Podesta at 7:30 (p.m.?

Altman phones Ickes (and probably Stephanopoulos) to
report 'his intention to announce recusal during his
-testimony the following day; Ickes says it is up to

Altman; Altman wants to consult again w/Ickes later in
~ the day
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. Later in the day, Ickes calls .Steiner and tells'
tell Altman that Ickes has no further thoughts and
‘ repeats thoughts for Steiner '

Nussbaum and Hanson speak,by phone at 11:05

Phone calls between Podesta (and.probably Stern) and
Steiner. (Podesta phone logs show Steiner calls at
. 6:05 and 7:35 p.m. ) , :

Jean Hanson responds to Leach 2/3/94 letter to Altman
-that she had advised Altman that neither his"
appointment at Treasury nor his detail to the RTC
creates a recusal obligation and that RTC’s Ethics
el - . Office and Treasury’s Designated Agency Ethics
.. wtloo..° official, in consultation w/OGE advised Altman that he.
REERNI ‘is under no legal obligation to recuse himself. ~

ﬁfj,:“ - Hanson note to call Nussbaum; Egglestonn

I *7~Q02/24/94. Altman testified before Senate Banking Committee; ‘
N .. responding to questlon from Gramm, states "I’ve had one
I T c substantive contact w/WH staff, and I want to tell you
about it." Describes meeting he and Jean Hanson
requested w/Nussbaum to report on procedural aspects of
. how RTC would deal w/nearing expiration of S/L..
(E01053),, In response to follow-up questioning from
D’Amato, Altman states than Nussbaum had an assistant
w/him and that Ickes and Maggie Williams also attended;
‘Altman said he requested the meeting that neither he or
. anyone from the WH counsel subsequently requested any .
) ' other meeting (E01061-62); In response to follow-up
. questioning from Domenici, Altman said he had only one
substantive contact and explicitly excludes casual
encounters (E01070 72)

- Jean Hanson present. (behlnd Altman) durlng Altman s
‘testimony ‘ .

Altman places call to Nussbaumlat'4:40 p.m. ("no mesg
- just wants to speak with him" per Nussbaum log).

'Steinef places call to Podesta at 6:57 p.m.

Hanson note to call "Neil Eggleston = Pilsbury"
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-EGRFTDENQIAL-LAWYER WORK PRODUCT
Incomplete/Unverlfled
Sherburne - 6/26/94

§

02/25/94

Guaranty investlgatlon for RTC, 1nforms Nussbaumn.
Altman recuses himself

Altman calls Stephanopoulos to report he recused .
himself during a phone call from Howell Raines re

" upcoming damaging NYT story re Altman’s contacts w/WH
.(Kleln ‘Memo)

Ickes and Stephanopoulos call Altmanyback to express -

surprise at recusal decision and advise him to write a :
letter to WJC explaining his decision; (Steiner notes

. apparently also say that Ickes and. S told Altman WJC

was upset about Stephens; Ickes does not remember
this). (Kleln Memo)

" .Altman talks to Steiner. (Kendall Chron)

02/28/94

03/01/94

Stephanopoulos call to Steiner stating WJC concerned
about Stephens.  (Klein Memo description of Steiner
notes; Kendall Chron says the subject.of the all was
the Israeli Mosque Shooting) -

Eggleston calls Hanson to determlne whether the story

about Jay Stephens is true.

"Klein beglns White House review of Altman testlmony.
- (Kendall Chron)

Eggleston memo re "Whitewater -- FDIC and RTC Rose Law
Firm Issue"

Leach letter to Hanson, Nussbaum, Potts, and Kuzinski
requesting review of propriety of Treasury/White House
contacts. Letter criticizes Altman’s 2/23 response to
Leach’s 2/3 letter re Altman recusal; concern
heightened by Altman testimony before Senate Banking on
2/24; raises issue of whether Altman’s conduct violated
federal ethics or RTC rules. : ,

.- Ickes memo to HRC including Eggleston 2/28 memo and .
‘copies of the FDIC and RTC reports re Rose conflicts;

HRC néver read or kept it. (Klein Memo)

Altman writes to WJC explaining récusal,,characterizing
2/2 meeting as "Aumb" and saying that he had concluded

15
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~Incomplete/Unverified
Sherburne - 6/26/94

“that‘"ongoing criticism would be more harmful than any

benefits associated with my remaining unrecused for

four more weeks."

vPodesta/Eggleston c1rcu1ate transcrlpt of 2/24 hearlng

testlmony.

Ste1ner places ca11 to Podesta at 1 45 p.m..

';-Altman‘places return call to Podesta, 5:30 p.m.

703/02794

. -

1 03/03/94

Podesta-calls’Altman“re_recollections of WH staff re T
.. contacts inconsistent w/Altman testimony, including
discussion of recusal at 2/2 meeting. ’

Steiner places-call to Podesta at 6 p.m.

'Steiner places call to Podesta 7:39 (p m.? )'

Altman writes to Riegle dlsc1051ng that he today

learned of two conversations which did take place
between T staff and WH personnel regarding the Madlson
Guaranty matter -- related to handling of press
inquiries:

WsJ publishes_D'Amato's "A Whitewater Whitewash"
Ste1ner places call to Podesta, 12'30 p-m.

Altman wrltes to Riegle re expandlng the record of his
testlmony on contacts with WH on RTC matters

WJC responds to questlon follow1ng Rego event that he
is concerned about the appearance of impropriety of

’ meetlngs between T and WH and he has directed McLarty
to prepare memo about how WH should respond to ‘agency

contacts to avoid both fact and appearance of

.impropriety.

Press reports re questlons raised by Hubbell’s former
Rose Law Firm partners about his billing practlces.

hFlske issues subpoenas to-Whlte House staff.

Dee Dee Meyers talks to various White House; notes of

‘conversation with Lindsey say "WH officials later

recalled that Roger had raised issue of whether he

16

WJG LIBRARY PHOTOCOPY




anNFIDENTIRﬁ'LAWYER WORK PRODUCT
Incomplete/Unverlfled
-Sherburne = 6/26/94

.. 03/05/94 -

- 03/08/94

03/09/94

03/11/94

-.03/20/94

'03/21/94

should'recuse. WH off1c1als say they advised him
look at the legal ethical obllgatlons and make

. decision. (subtext‘ If there is no legal obligation,

dont [7])"
Nussbaum resigns

Gergen/Altman phone call re Riegle letter sent by
Altman, Gergen notes say "recusal - [even] if
viewpoints but no one ever objected - No one asked me
directly not to do so"

Hanson writes note to Foreman on Q&As prepared for
Bentsen that 1dent1f1es a fourth ‘meeting on 2/3.

LNC names Spec1a1 Counsel to the Presldent.
Altman letter to President faxed back to Altman from

the White House with the "vintage Altman" notation.

!

‘Altman writes to Riegle re expanding the record of his

testimony on contacts with WH on RTC matters

H&le’pleads.

Altman writes to Riegle that he informed those in

attendance at the 2/2/94 meeting that he was weighing
the issue of recusal and that a few days after the 2/2
meeting, he had a. phone conversation with McLarty on
the subject of recusal. He also report=d a phone call

" w/Ickes the night before his 2/24 testwﬂony that he was

stepping down from the RTC the next mornlng. Around

-the same time he bumped into Nussbaum in a White House

corridor where Nussbaum told him they w~uld soon be
submitting a nominee for a permanent RTC head.

17
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Names

’ ,c.

D.o' )

E.

.o-'

.Po‘

,Paula Casey - USA/ARK
:Jack DeVore - Treasury Leglslatlve Affalrs Dlrector

. Jonathan Flechter - Acting D1rector of OTS

Bugene Fitzhugh - 1nd1cted-w/Hale for defrauding'SBA

Dennis Foreman - Treasury ethics lawyer

Leon roust - President of the First Bank of Arkansas in -
WYnne Arkansas, formerly the Bank of Cherry Valley

John C. Keeney - DOJ career prosecutor, Acting

AAG/Crlmlnal in 11/93

'Bllen-xulka - RTC Generai Counsel

- Mike Levy - Leglslatlve Affa;rs at Treasury =- prepared

Altman ‘for 2/24 testlmony :
Andrew.novo - Acting'Chair of the FDIC-‘

Donald B. Mackay - career lawyer in DOJ/fraud-

. appointed spec1a1 prosecutor

Charles Matthews - indicted w/Hale for defrauding SBA

Ron Noble - Assistant Secretary of Treasury for
Enforcement _

Ben Nye - Special Assistant to Altman -

Bob Raymar

Bob Roelle - EVP/CEO of RTC durlng period Altman was

1nter1m CEO, retired

John Ryan - RTC Deputy CEO

' Howard 8chloss - Treasury press office

Stanley Tate - Nominated to head RTC, withdrew

Ginny Terzano - WH press office

18
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Incomplete/Unverified

'R, Ricki Tigert - FDIC nomlnee ‘being pressured to: rec
by Senate Republlcans

19
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| Y SN

Incomplete/Unverified - ) ' ! LX

;"Foilowup: Hanson may have met w/Ickes sometime followlng 2/2

meeting in ‘Williams’ office -- prosecutors asked .
Ickes if he said something troubling to her; Ickes
has no idea although Williams remembered that
Altman and Ickes met in her office and Altman said
"he was not going to recuse; she remembered that
Hanson arrived late, after Ickes and Altman left

20
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RTC Contacts Notes

1. Chronology

- a. 03/23/93: Altman faxes Nussbaum the 3/9/92 NYT
Whitewater article 7| ....7

b. 03/24/93 Altman faxes Nussbaum the 3/9/92 NYT
Whitewater article -

N o

c. ‘05/04/93 Altman letter to Gonzalez recommending that
'~ the S/L for civil lawsuits against S&L
wrongdoers not be extended beyond 2/28/94

d. 07/20/93 . Foster suicide
'FBI executes search warrant at the offices of
Capital Management Services, Inc.
2l Bade Go\wt secndh o)yl o
e. 07/23/93 Foster funeral

£. 07/26/93 Neuwirth finds note in Foster briefcase

g. 07/27/93 WH alerts DOJ to existence of Foster note
h. 09/00/93 Hale indicted along w/Charles Matthews and
q—;‘ Eugene Fitzhugh w/defrauding the SBA
= AD LCRTL semdo uMM.A4wmuL o mtOR MR D 2T ¥
i. 09/23/93 Donna Henneman, ethics program manager,

sought copies of transmittal letters on the
upcoming new batch of criminal referrals

j. 09/27/93 Cliff Sloan calendar reflects 4 p.m. meeting
' w/Ron Noble

k. 09/29/93 Jean Hanson meets w/Nussbaum and Sloan for no
more than 5 minutes to inform him that RTC
was making a criminal referral to DOJ in
‘which Clintons names appeared on some checks
INISTRATIVE MARKING made out to then-Governor Clinton’s re-

INITIALS: lg!é DATE: 8 election campaign; Nussbaum or Sloan (or .

both) reported conversation to Lindse
30%’0336’1:’ : Lsly \l"\ ,\..Eo ,...“,udv- D B8R Hhe geal wies thos-

Henneman makes form request for coples of
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e ~
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I
2 1.4 09/30/93

, ;f ¥J7 , _included allegations involving diversion of V. ;
£ 0 Madison funds to Fullbright and Tucker as yd
3? &% Y . : well as allegation of conspiracy to use bank N /A/
< @? : ;f N funds for 1985 campaign contributions to WJC 4
f’r o (campaign identified as co-conspirator; that
<;~x” 4 Clintons mentioned in other charges as >
- oL potential witnesses, yC7pe—, ﬁ#mwl hﬂ'&¢
_‘,y'" Vy rely netes - Tdun 7 ~ u.n,c:‘aM W ﬂ‘fﬁz DL et R
=~ m. 10/06/93 Gerth interviews McDoughl
f;ﬁy - ,LCYU‘L'L \A&
.ﬂ*d vﬁﬂan. 10/07/93 Hanson calls Sloan and Eggleston re Schmidt
%”<{L6°‘ and Gerth questions re RTC referral and _
%Vvﬂb involvement of Foster, Seth Ward and others s

in Rose firm; also discussed leak by RTC in
KC to Sue Schmidt. Sloan and Eggleston
9 report conversation to Lindsey

10/13/94 Nussbaum places call to Lindsey; ingquires
whether Lindsey free for 3:30 meeting

\
tomorrow. (,> )F%
oIS 9’“’% Tle Fado DV U -J)P ;
10/14/93 Je%ﬁ'Hanson, Josh Steiner and Jack DeVore cw\ﬂﬁﬁﬁ
' meet in Nussbaum’s office beginning at 3:30 % 282~
- . , wa S~ yp.m. for 30 minutes w/Nussbaum, Gearan, yﬂﬁfﬁ ﬂyﬁﬁ
v » % ¥Lindsey, Sloan and Eggleston re response to e
7 1}% ” X PN SeY, gglestc P MR
¥ 9 //:AY ¥ & &y NYT inquiry about RTC criminal referral L2 3
o &v" PR o8 o | mentioning Clintonsw»®;,. Fdgy Yrom o ”:3\_’
a r)@ s v @{;63 »J'; P Aovuans \o\\L ood-&-—a»du—‘t’/c v : e 9- ’6

‘Sue Schmidt (WPost) reports that RTC madeﬂuﬂL“H;:iD

criminal referral to USA Paula Casey re MGSL uiyc

transactions, including some involving ' 19 gV
&—(oa 9

Clinton campaign .nhuﬁ-pyowaxsé"

\\\‘7. [Ny O.I.L; ' da :~a'L‘v- LkJ\.q w~ e bes U{, “’!“'{ '““LS \ .

"y r. 11/08/53 ~ Paula Casey recused Lothh Femscute s bomdanam Y

S WS . Lk, Bde Z}M—‘"L— 13 T N 1 }M/S'ﬂ"\\

“\%h s. 11/10/93 Nussbaum/Eggleston memorandum to WJIC reyCasey ”&rﬁ.u

A - recusal and the assignment of the /™ #usa fads badeues
investigation by Phil Heymann and John Keeney kf“’;:ﬁ
to three DOJ career prosecutors; proposed fw-m& ﬂ?M"7
Qs&As b e wanhd

| | L e

t. 11/09/93 DOJ (Acting AAG Keeney) announces that the -

criminal division at main DOJ would take over

i
Hale and Madison Guaranty investigation
|

10/31/93

u. 11/10/93 Lewis(?) e-mail to Casey re being removed

from the line of fire .
oy w\ \9\-\3 Tnrtis Vremmo — Qs Commmn “-a'a: P—L Mad . oo
< V. 11/30/93 WJC’s nominee to head RTC, Stanley Tate,
' withdraws his name from consideration
,.\‘59 L\\(Sk\..-}ﬂ-:‘ DS AL

S bAoA L

A3~ Comy em wnds Sef © ool swhs by s < WJC LIBRARY PHOTOCOPY
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-

w. 12/02/93

X. 12/09/93

y. 12/23/93

Office of the ‘Comptroller of the Cué;ency
(Eugene Ludwig) faxes to Bruce Llndséy FOIA o
requests received by FDIC from Baltimore Sun
and Washington Post for MGSL and Rose Law

Firm; Steiner faxes same to Lindsey, having
received the letters from the Comptroller’s
office

Leech letter to RTC requesting access to all
documents related to MGSL and subs

WJIC directs private counsel to provide to DOJ
all records potentlally relating to theMesH WS

rﬂvestéga%tan) AN W.Foﬂ+§LdL

veley Sty rowad gamsmacb bo DX~ Do) oo ]

z. 01/05/94

wne \\L\KL'\
aa. 01/09/94

ab. 01/10/94

ac. 01/12/94

ad. 01/11/94

ae. 01/14/94

af. 01/20/94

ag. 01/21/94

ah. 01/24/94

Lindsey issues sta emént that Kendall will
begin delivering WDC docs to DOJ, 'including

. the Foster WDC file,
Sandk rogime Do Subin gucn AR Fosdn deo 117 Dela catk o

Moynihan calls for a special counsel ‘Sgan G s
Congressional republicans’ letter to Altman

re concern that the running of the SL may
prevent final resolution of all allegations
relating to MGSL

WJIC requests Nussbaum to ask Reno for a
special counsel; Reno agrees :

report that FBI has served subpoenas on Leon
Foust

Wolf/Lightfoot/Istook letter to Nussbaum (cc
to Thomasson) asking whether public funds are
being used to provide the President w/legal
assistance related to WDC and MGSL

Kendall provides DOJ w/documents responsive
to subpoena

Reno appoints Fiske as Special Counsel.

McDougal and Betsey Wrighﬁ expected to abpear
before grand jury; McDougal appearance
postponed to 2/17

Gov. Tucker discloses that he has received a
grand jury subpoena; subpoenas also issued to
Fulbright, Steve Smith and Seth Ward II

WTimes reports on federal investigations of

ADFA relationship to MGSL, POM and Pine Bluff
Warehouse Co.
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Q1/25/94 D’Amato letter to Altman re actions taken to
' ensure that S/L doesn’t run on Madison o 'v& fawm

01/27/94 Bentsen’s Weekly Report to McLarty, under |

item titled "Controversy", discloses that OTS
has received four FOIA requests for MGSL |
documents and that Leach has request staff -

access
Ragwis Cormmwm Te&.‘v\\'\‘ G e WD
ak. 02/01/94 Altman letter responding to letter initiated
by Senate Republican leadership concerning
MGSL

e o
s,uh--u-t—&“‘\ ‘
L al. 02/02/94 Altman and Hanson meet w1th Nussbaum, Icges, e s
wntpxau SR ‘ Williams, and Eggleston in McLarty’s office ' )
oo F ,...GL.,napﬂu“"l“L (McLarty present only at beginning of
P ek ok hﬂ”**“f:h*buo meeting); Altman reads from talking points,
,Aqﬁ:::d'a°HW°“‘ i ' first addressing S/L issue and then recusal
R Y Ao srogy Pher e L e b skl B fe s
1 ek LA £TC am. 02/03/94 Leech writes Altman, asking that‘zheigesk KT oab dace
™ b4°b¢_,uuutkﬂvwern'° counsel re whether he should recuse himself JFQ
vy addem © from matters regarding MGSL -- "it would on e o Py
appear ethically question a political &o~e """
appointee of Treasuryyto make decision for an
independent federal agency when the President 5
(’ may be implicated in enforcement and civil &ﬁu\w
‘ actions"; alleges HRC and WJC benefited
ANl : directly and indirectly from appli on of ¥
' Madison resources to Whitewater Chr?)
st ¢
#’Mﬁ Nussbaum and Hanson speak by phone; Nussbaum
DA says RTC should consider turning
\ Y“}“‘ : investigation over to Fiske and Altman should
gf)f~bvﬁ get careful ethics review before deciding to

o’ el . recuse
‘“\‘)rs . '\.’ ""’:8— | , 1086
pod P’(;) "' .,  Hanson faxes Leech letter w/attachmentg to

Nussbaum; second fax of two pages from

FHLBB examlnatlon repor

. ) quD
o _ 507 @@ﬁkﬁ?&ﬁrﬁﬁ%& bC

. g - g L&t tere ,.-N st 5
/,, | ] tq _Ldeeh 270 %,..oi phea I MHJ

gfng: an. 02/03/94 Beth. Nolan and Dennis Foreman have two pvg* L"
L telephone conversations re ethiBs Tsdues ("to

make sure. ethics decision regarding a

Presidential appointment is correct" -- BN)

Hanson places call-to Nussbaum
A ,cdm Lhane fo P 065- ,
== fre ko1 AR 02/04/94 Beth Nolan and Dennis Foreman have telephone
ahnmauna-cbtﬁ> conversation re ethics issues
;T_ Altman tells Ickes he has decided not to
recuse himself (could have been 2/3);
i Williams and Griffin may have been present
Trews ekly «,ga- nos rhar»/‘lcjc‘vmm& L. ~ag oSl ds<2 |

¥ laadh Hﬂu‘\-l w %00 Mcqﬂr'vu.x &_,_o, nlgless courend 7,3t gk om Lok i Gorog Laccoe o
196 AMh b b segeeebs ) Tigpein M o s WJC LIBRARY PHOTOCOPY



P . o k( \L(
QUAL L fdig CnsL AL ks F BDC, ’:::’“’""“ﬂ g ot ceo
. Q . . Y . %ﬁﬂm e o [ AW P .
2 2)slav  BadF Mol i . N Toel. ravggmasn b Jprao
é/ q%\ Crae >~ o{)\,.\-p«-n e W ¢ Ereli. z Cwa'
a : .
Z.<>\ 02/08/94 RTC reports no basis to conclude that Ros Nﬁpu&“
2w Qesa—mees Bl 124 an sluden representation of the RTC in the Frost matter
[\r—r——‘ i e, 2 ' -

ey invo onflict of interest avs &0 e
F'%T\‘/Qa.ou N A gl & “::;J-m“"]:lv lved a confli t f inter ‘pp::or*‘ 0BT~ no <l uy(.za.kbm

P e -1
\\‘*#F*"“g ?}:65709/94 Foreman advises Nolan that "all é?EJof
5“*“”““'2:1b:§*nﬂ‘4r opinion in end that it’s Roger’s choice --
pE@ b = T ) OGE will back up agency call, whichever way
gv i~ bdeu@lpugﬁu“Mhﬂ it goes", notes that Altman still considering
noM‘:‘r na SeH appearance issue . Sevmt comcarredl s rldeb as it do ot
bean b Moo Wl doclo v (now G-c-/q_p) . Thesane e \\%J::l;'
ar. 02/10/94 Nussbaum letter responds to 1/11 (a2 e
Wolf/Lightfoot/Istook letter, stating that no
White House staff members are acting as
lawyers for WJC and HRC where there is no
«uinez, official nexus Y : st .
- NN L PN P SO 704 P '5/,‘1‘:;; Panf b Trins b dtoleh & prp.
as. 02/17/94 Fiske announces intention to empanel grand
jury
FDIC reports no basis to conclude that Rose
representation of the RTC in the Frost matter
T involved a conflict of interest )
=X 2-11\\“"1 Tec@ano ARC Newss Qs o/ BL oo -l h, MR e L-AM.P ) PR APR LIE7eN 5°‘{)Z-' |
at. 02/22/94 Terzano talking points on congressional = wr>b¥n=k acw?
, hearings on RTC based on conversation ‘Rir::f“f”?
- ‘ w/Howard Schloss; background states that “w‘ﬂ* 27
: ( \ "Treasury would like us to say as little as ", ,c o.
= possible about this... Altman has tried to
wiehay madle puy £TC T emphasize that he has had no contact with the
Ty P el White House over this matter."
it s 2 B0 0P 310l

’}Possible phone calls between Podesta (and

1 probably Stern) and Steiner
222923 39 A/ stimin- g B

au. 02/23/94 “Altman phones Ickes (and probably
Stephanopoulos) to report his intention to
announce recusal during his testimony the
following day; Ickes says it is up to Altman;
Altman wants to consult again w/Ickes later
in the day

H ana®
Zrd lmows O M ‘O"‘u'glc “

Later in the day, Ickes calls Steiner and
tells him to tell Altman that Ickes has no
further thoughts and repeats thoughts for
Steiner

Nussbaum and Hanson speak by phone at 11:05
Phone calls between Podesta (and probably

Stern) and Steiner

to Altman that she had advised Altman that

éi;”’ _ Jean Hanson responds to Leech 2/3/94 letter
— neither his appointment at Treasury no his
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in consultatlon w/OGE advised Altman that
is under no legal obllgatlon to recuse

himself. Cransiy MBS
Rloo Benrsen )

L . e
av. 02/24/94 Altman testified before Senate Banking , éF¢hA1§m¢mwnwe)

- Committee; responding to gquestion from Gramm, ~e twrejo
states "I’ve had one substantive contact w/WH
‘staff, and I want to tell you about it."
Describes meeting he and Jean Hanson
requested w/Nussbaum to report on procedural
aspects of how RTC would deal w/nearing
expiration of S/L. (E01053); 1In response to
follow-up questioning from D’Amato, Altman
states than Nussbaum had an assistant w/him
and that Ickes and Maggie Williams also
attended; Altman said he requested the
meeting that neither he or anyone from the WH
counsel subsequently requested any other
meeting (E01061-62); In response to follow-up
‘questioning from Domenici, Altman said he had
only one substantive contact and explicitly
excludes casual encounters (E01070-72)

( _ A Jean Hanson present (behind Altman) during
s Altman’s testimony

Altman announces that he is stepping down -
from the RTC [huh?]

Altman places call to Nussbaum
aw. 02/25/94 Altman recuses himself

Altman calls Stephanopolous to report he has
‘ recused himself following call from Howell
. Raines re upcoming damaging NYT story re
A Altman’s contacts w/WH
exbniy cror b sof & oo :
Lo £TC Qu:&ar), Ickes and Stephanopolous call Altman to
expressing surprise at recusal decision,
‘advising that he write a letter to WJC
explaining his decision; (Steiner notes
apparently also say that Ickes and S told
Altman WJC was upset about Stephens)

Stephanopolous call to Steiner stating WJC
concerned about Stephens (per Steiner notes)

Rosgrrun =3 OR/AR S L»}‘
S ax. 02/28/94 Eggleston memo re "Whitewater -- FDIC and RTC e 6;#/
fﬁy o RoseSPaw Firm Issue" tmb) f‘v
_ Foac ;\’r’:,,wv\é'-n. Cm{"hd\ a2 6_“3}/ Qb WDaad) (Mm gp.“\u\ Y &“w
f“f“"""""""’ The appARARALL y\ob win G (ned 30‘) sddo
TSI s O sades O R EPAC g do WZJE"I;’LB?AE?‘SPHOTOCOPY
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Leech letter criticizing 2/23 respon%e to his

2/3 letter re Altman recusal; Leech cpncern 52
heightened by Altman testimony beforgeggzifi“;fi//
Banking on 2/24; raises issue of whethe -

Altman’s conduct violated federal ethics or
RTC rules . Repo C6L } & o ~olew vk miy viclaked ks,

Ickes memo to HRC including Eggleston 2/28

,.».i memo and copies of the FDIC and RTC reports
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w32 re Rose conflicts;/ HRC never read or kept it
hnlﬂ‘u T ) (-Ff;:cm g ik Gadomd

oo v int (4 4,750
Altman writes to WJC explaining recusal, .+~
characterizing 2/2 meeting as "dumb" [ ,. . . ..ccw g
Feat'y . (dhe pRTLE+
Podesta calls Altman re recollections of WH  ©®sms:emd
staff re T contacts inconsistent w/Altman

testimony, including discussion of recusal at

2/2 meeting e gy e w8 g

‘ U

Altman writes to Riegle disclosing that he itﬁi:;:iﬂ)
today learned of two conversations which did ...~
take place between T staff and WH personnel

regarding the Madison Guaranty matter --

related to handling of press inquiries ;i

Ne b sulipd o

WSJ publishes D’/Amato’s "A Whitewater

Whitewash" Py

N - -3 R corn b an wows éba,k. .

Altman writes to Riegle re expanding the

record of his testimony on contacts with WH
on RTC matters — "= " awlc e Gwdoted y 2Tc el s e -

Sl /D Brrmeto 1 Wi g apone S '~"§.‘, ne =S

WJC responds to question following Rego event
that he is concerned about the appearance of
impropriety of meetings between T and WH and
he has directed MclLarty to prepare memo about
how WH should respond to agency contacts to
avoid both fact and appearance of impropriety

Nolan/Mills memorandum to COS re contacts w/T
officials (draft). ’

Bardaim  ~dens o OGS '

Nussbaum out

Gergan/Altman phone call re Riegle letter

»>a0 pi4sent by Altman, Gergen notes say "recusal -

[even] if viewpoints but no one ever objected

0 Olwﬂmﬁﬂkp - No one asked me directly not to do so"

Altman writes to Riegle that he informed
those in attendance at the 2/2/94 meeting
that he was weighing the issue of recusal and
that a few days after the 2/2 meeting, he had
a phone conversation with McLarty on the

L
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Names

a.

b.

c.

dc’

Inves

a.

he bumped into Nussbaum in a White House
corridor where Nussbaum told him they would
soon be submitting a nominee for a permanent
RTC head.

Paula Casey - USA/ARK

Jonathan Fiechter - Acting Director of OTS

Eugene Fitzhugh - indicted w/Hale for defrauding SBA
Dennis Foreman - Treasury ethics lawyer

Leon Foust - President of the First Bank of Arkansas in
Wynne Arkansas, formerly the Bank of Cherry Valley

John C. Keeney - DOJ career prosecutor; Acting
AAG/Criminal in 11/93 ,

Ellen Kulka - RTC General Counsel
Levy - Legislative Liaison at Treasury
Andrew Hove - Acting Chair of the FDIC

Donald B. Mackay - career lawyer in DOJ/fraud;
appointed special prosecutor

" Charles Matthews - indicted w/Hale for defrauding SBA

Bob Raymar

John Ryan - RTC Deputy CEO

Howard Schloss - Treasury press office

stanley Tate - Nominated to head RTC; withdrew
Ginny Terzano - WH prééé office

Ricki Tlgert - FDIC nominee being pressured to recuse
by -Senate Republlcans

tigation Leads
Nelson Schwartz of Baltimore Sun reports of source who

said GS and BL pressured Altman not to recuse himself
from the RTC investigation into Madison
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é?77' b. Look for Altman talking points used at 2/2 qéeting E)
e ‘ ;
C. Hanson may have met w/Ickes sometime followi 2/2 é§’

meeting in Williams’ office -- prosecutors asked Ickeggi//

if he said something troubling to her; Ickes ha
idea although Williams remembered that Altman and Ickes
met in her office and Altman said he was not going to
recuse; she remembered that Hanson arrived late, after
Ickes and Altman left

d. Follow up on Podesta/Stern calls to Steiner and Levy on
2/22-23 ‘
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“=%  DRAFT #2/July 25, 1994 \ i

‘ Memorandum Analyzlng Treasury-Whlte House Contacts
Under the Standards of Conduct for Executive Branch Em 10 ees

In this”memorandum we analee'the principai Treasury-White
House contacts oonoerningAissues relating to Madision Guaranty
‘LSavings and Loan to determine'whether,the’oonduct‘of'White House
officials involved violated applicableoethical standards. We

conclude that White House staff -committed no ethical -

1

violations.
(““ thfA.i Factual Findings‘

Thls memorandum analyzes‘the factual flndlngs set forth ln
1ithe "Chronology of Flndlngs Related to Contacts Between the Whlte
B House and Treasury 0ff1c1als on the Subject of the RTC ’

‘Investlgatlon of Madlson Guaranty Savings- and Loan" ("Chronology
of Flndlngs"), submitted as an attachment to the Testlmony of
«Spec1a1 Counsel to the President Lloyd Cutler. It assumes.'A

famlllarlty w1th those flndlngs.

1 This memorandum does not address the question whether,
o despite the absence of an ethical violation, the contacts may
ke,@ have reflected poor judgment or otherwise been inadvisable. That
’ subject is addressed in the Testimony of Lloyd Cutler.
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’T~_ publlc 1nformation to further their own private 1nterests or

. B. A ~1icab1e'Ethical Standards \\\gw“-—//jgg/

: for prlvate gain) "In a slightly-different formulation'of the

| ~PRIVEHBCED~AND-CONPIDENPFAE~ - & COTSN
. ATTORNEY WORK PRODUCT L S 2\

DRAFT #2/July 25, 1994

Ethlcal conduct of executlve branch employees, lncludlng '

"75 White House offlcials, is governed by the Standards of Cconduct B

1ssued by the Office of Government Ethlcs, 5 C.F. R. Part 2635.2

Three of these standards are most relevant for our inquiry

whether Whlte House staff v1olated ethlcal standards 1n

connectlon wlth contacts w1th Treasury officials regardlng

Madlson Guaranty Sav1ngs and Loan.

"5;1{~ Executlve branch employees may not 1mproperly use non-

those of anyone else.' 2635 703. OGE has conflrmed to us that

i

thls standard is v1olated only by knowing or intentional conduct.

2. An ‘executive branch employee may. not use his public

offlce for the private galn of himself or hls<fr1end, relative,

; or prlvate bus;ness assoc;ate. 2635.702; see also 2635.101(b)(7)A

‘(general standard<that "[e}mployees shall not use public office

”?~same ba51c rule, the standards also prov1de that an employee may

2 | Earller regulatlons at 3.C.F.R. Part 100 were “ ;o

| superceded in pertinent part by the Standards of Conduct, which

- took effect on: February , 1993. 57 Fed. Reg. 35006 (Aug 7,
1992) o
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' PRIVILEGED AND “CONEIDENTIAL.
-ATTORNEY WORK PRODUCT

~ coerce or 1nduce another person ... to prov1de any beneflt
flnanc1al or otherw1se, to hlmself or his frlend relatlve, or
.prlvate bu51ness a55001ate.. 2635, 702(a) These standards also
are v1olated only by conduct ;ntegdgd to confer a private gain or

beneflt.

-3; ~‘An'exeCutive braneh employee ehall not "participate"'in
_ a matter without the prior approval of a designated ethics‘
.bffieial ifuthe‘employeef"determines-that a feasenable person
with knowledge of the relevant facts would questlon his
1mpart1a11ty 1n the matter." 5 C.F.R. 2635.501 and .502. This
is the speCLf;c formulatlon of morevgeneial standards proyiding
tht'“fe]mplqyees shall acn'impaftially and not give preferenﬁial o
treatment to any private organization or individual," 5 C.F.R.
2635, 101(b)(8),'and that "[e]mployees shall endeavor to avoid any.
%actlons creatlng the appearance that they are v1olating the law |
or the ethlcal standards" 'in the mlnd of a reasonable person with

5knowledge of the reasonable facts. 2635.101(b)(14).3

3 The more general standards are to be applied in
' circumstances that the more specific standard does not cover.
2635. 101(b)

WJC LIBRARY PHOTOCOPY




o

DRAFT 2 Jul 25, 1994

za;zzegg;g_ggg;gggzeeeuzeee
ATTORNEY WORK ' PRODUCT '

: A few other Standards of Conduct are theoretlcally s——‘/jfi/ .

;. appllcable but do not even merlt close analy51s. The Standa

o of cOnduct prohlblt part1c1pat10n in matters in which an employee

. or hls or her spouse, mlnor chlldren, prlvate bu51ness )
h.?ilassoc;ates,‘or potentlalvprlvate employers have a financial
‘%?Efinterest; 2635.402; 2635.604(a). None of the White House staff

"‘7'hasrthis type of connection with the Madison Guaranty and

Whltewater matters. Therefore, thesekstandards~were not

“‘ff v1olated.,

government property, 2635, 704, and the 1mproper use of off1c1a1‘

ii Rsome questlon whether a few of the contacts had a strlctly

"e offiCial.purpose, there.is no indication.that.White House staff

a‘fnere doing Other~thanimaking an "honest effort to perform ‘
'”official duties;" Nor- dld -any Whlte House staff member ask his

. or her subordlnate to perform dutles that the staff member knew

The standards also prohlblt the unauthorized use of.

tlme, 2635 705. White House staff received no Government
documents or other property from Treasury staff, and therefore

standard 2635 704 does not even apply here.4 While there is

- 4 .Section'?04(b)(1) of the Standards defines "property"
- for. purposes of this rule as tangible property and certain
intangible interests and rights, but not mere information.

.- -
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- - - were unofficial, unauthorized duties. Therefore, there was no o5

~.'violation of Standard 2635.705.5

ATTORNEY WORK PRODUCT

. _.c.” BAnalysis

-~

The follOWihg analysis first applies the relevant ethical

'egﬁ]fstandards to the three prin01pa1 sets of contacts dlscussed in

*ff?the Testlmony of Lloyd Cutler and described in more deta11 1n the

‘VTjﬁchronologY of Flndlnqs-. It then brlefly addresses the remalnlng

*3fdcontacts set forth in the Chronoloqy It concludes that White"

kacu§e<stafprart1c1pat1ng in these contacte did not violate any

- applicable ethical standard.’

1.  contacts Relating to Press Inquiries .

" In the Fa;l‘of 1993, a series of contacts between White

'}LHouse and Treasury officials relating to Madison Guaranty
1 occurred. Treasury officials cohtected the White House for the
ﬂefpurpose of. prov1d1ng 1nformation about press 1nqu1ries relating

Veto RTC crlmlnal referrals that 1nc1denta11y mentloned the

. Cllntons as witnesses.

5" OGE has told us that there is nn case law interpreting

‘the Standards of CTonduct, which only took effect on February 1,

1993. OGE confirmed that cases applying prev1ous ethical

’standards are of limited use in analy21ng the unlque -situation
'f‘here.
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.. generally is confidential and not released‘to the public, but

RIVILEGED AND‘CG!?TDENTT&&-

ai Use of Non—Publlc Information to\Further\;r}uat
Interests : ‘ I

The recelpt by White House off1c1als from the

Department of Treasury of 1nfcrmat10n about press 1nqu1r1es
‘relatlng to RTC cr1m1na1 referrals concerning Madlson Guaranty
_Savings and Loan did not result in v1olat10ns of the Standards of

,-Conduct pertalnlng to 1mproper use of nonpublic information.

The 1nfcrmat10n that the Whlte House recelved probably vas

nonpubllc unt11 news articles concernlng the cr1m1na1 referrals
ewere publlshed at the end of October. RTC’s policy is that

" information about the fact and contents of RTC criminal referrals

press. leaks apparently are common. The White House understood

'that'thefinformation it was receiving either was about to be

-leaked to the press (on September 29) or was 1n the hands of --

and had come from — reporters (by October 14) - OGE takes the

'p051tlon that nonpubllcrlnformatlon does not lose its nonpublic

- status for purposes of the Standards of Conduct if it is in the

hands of the press but has not yet been published, and,has'told

',us that there is case law supporting this rule.®

6. Section 2635 703(b) ‘defines nonpubllc information as
information an employee "knows or reasonably should know -has not
been made ava;lable to the general publlc.“

-6 - .

~WJC LIBRARY PHOTOCOPY




'/ PRIVILEGED AND -CONFIPENTIAL. _ /O Z\
. _". ATTORNEY WORK PRODUCT = - - o _ Q@) 2
= . DRAPT #2/July 25, 1994 a 4 - 4 b\ 7

“}77nonpub11c 1nformatlon.?. A violation results when an employee
f'aiknowlngly or 1ntentlonally uses nonpubllc information to further

”‘1fthe prlvate 1nterests of hlmself or any other person. We have

| ,pfound that no Whlte House employee sought to obtaln the
ﬁ*lnformation they recelved from Treasury, whether to further
fiprlvate 1nterests or for any other purpose. Treasury initiated-

: »iall of the contacts in whlch it prov1ded 1nformatlon to the Whlte‘

tlHouse.: Nor d1d any Whlte House employee do anything with the

| i*lnformatlon the Whlte House recelved in an attempt to further any

prlvateklnterests:‘
'f~§4, ‘The White House used the 1nformatlon it received. only to
.A-prepare to respond to press 1nqu1r1es, a proper off1cia1

purpose. .

;-; Bruce Llndsey‘lnformed the President of the fact of the
"Acrlmlnal referrals after learning of them from a source
out51de of the government who learned about them - from |
reporters maklng 1nqu1r1es. Mr. Lindsey properly.gave-the

'Ere51dent that»lnformatlon so that the President could avoid

o 7 Cf. Dirks v. SEC, 463 U.S. (1983) (the mere receipt of
confidential information did not result in a violation of law)
[N.B.: .case is cited in Frled, Frank brief to OGE; I have not
read it]. o
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as maklng contact wlth the subjects of the cr1m1nal

?freferrals. This practlce was con51stent w1th the practice
o f the Department of Justlce in prov1d1ng the Pre51dent or
other hlgh government officials advance notice if an

'Independent COunsel is app01nted to investigate a matter

concerning the official.

'The President did not use the information that he received

abedt the'fact of the criminal referrale to influence the
handling'of the referrals byvthe'RTC‘or the Department~of
Justice, or do anything else with it to further his private

interests.

After learning at the October 14-meeting,that four cashiers

checks representing contributions to the Clinton

'Qgebernatcrial campaign were mentioned in the criminal’”

:'referrals; Mr. Lindsey asked the Demccratic Naﬁional
_Committee office in Little Rock toAsendthim copies of the
' checks. The DNC office faxed him copies, which it

: apparently obtained frcm itslfiles. We have seen no
AindiCation that an§ files‘containing evidence felating to

the Madison hatte: were disturbed in the course of this

E . event. Mr. Lindsey received only a fax copy of the checks, .
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U”:f not an actual‘document taken from a DNC or other flle.k . O
‘ Llndsey used the 1nformat10n he recelved from the DNC solely
ijor ‘the purpose of responding to press 1nqu1r1es relatlng to
"Hf;hthe Whltewater and Madlson matters, for which he had prlmary 1

'Jf:espon51b11ty at the_Whlte House..

iéf;éﬁkNo Whlte House OfflClal did anything else with the
:‘Qﬁllnformatlon that they received or took any. actlon ‘to
i?,ﬁlnfluence the handling of Madlson-related matters by federal
““?f;egenciesfh For’ example{ no one sought to have the criminal
?.heyéferrels held up at the RTC office in Washington;‘no one
f“$¢ught;to;have‘the Clintons’ names removed'from the
:?fiafrefefrals;.whefe they wete iisted as witnesses; eno no one
“-f'scughtito discmss the substance or merits of the referrals
'7v~f@igh the;RiC,?the Depaftmentﬂof Justice, or any other agency
‘1*;£nnan ettempt‘to alter them of‘effect the handling of them.

b. Use of Publzc Offlce for Prlvate Gain or
' Beneflt . . ,

"The oontacts relating to press.inquisies did not result
A1n any v1olatlon by White House officials of the standards of
. KCOnduct prohlbiting the use of publlc office for the private galn :
or beneflt of an employee or persons with whom an employee has a

eclose relatlonshlp out51de the scope of the government

WJC LIBRARY PHOTOCOPY



. PRIVILEGED AND CONFIPENTIEL™
" ATTORNEY WORK PRODUCT
_jnnAFT_ 2/July 25, 1994

-finyolved in those contacts, and no off1c1al who received .
Pinformetion provided during those contaots,ltook any action to

"tintetfere with the handling of the criminal referrals or

,fotherwise to obtain a privatelgain‘of benefit for the Clintons.

" In addltlon, most of the thte House officials involved 1n

.4;@;,the Fall contacts dld not have a relatlonshlp with the Clintons

Zufjﬂof the type (frlend famlly, or- prlvate buSLness assoczate) to

ﬁlﬁiWhlch thls regulation applles. The regulation generally does not

'tgapply to co-workers in the government with whom an employee has

:*f}hecone fr;endly unless the relatlonshlp extends to the private
'Séhefe of‘the enpioyee's life. When OGE issued the Standards, it
'}_explalned that “[1]ssues relatlng to an 1nd1v1dual employee's use
e”oof publlc offlce for prlvate ‘gain tend to arise when the
‘_employee's actions benefit those w1th whom the employee has a
'feietionship outeide theioﬁfice’and the language of éection‘
- 2635;702fie~intended‘to pinpoint this conduct without
'},.;unfeesonebly limiting,employees in the performance of their
k'znfoffkoial‘dutiee;ﬁ 57 Fed. Reg. jsoos,‘35030 (Aug. 7, 1992)
‘(embhas;snaddedj.’ while it may be that Mr;.Lindsey should be
 regarded'esha.“friend“ of the Clintons for purposes of the
'::~régu1ation, it is clear that Mr. Lindsey did not attempt to
ohtain any private Qoin orﬁbenefit for the Clintons.
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:empleyee takes an actlon to benefit his superlor w1th1n the
Government for example by obtaining 1nformatlon to glve the
"superlor a *heads up" about a crlmlnal referral in which the
superlor 1s named the employee is using hlS publlc offlce for
tkhls own prlvate galn or beneflt. Mr. Leach apparently reasoned
that the employee who takes such an- actlon may benefit because he
- may place h;mself in greater favor with his superlor_and advance

his own career within the government.

Mr. Leach's assertlon is not supported by a proper readlng
| of. the Standards of Conduct. Flret, according to OGE, the types
'of gain or beneflt to which the Standards apply are concrete,'
tangible benefite, either financial or otherwise. U51ng ones

‘ publlc offlce to protect or enhance the reputatlon or.job

i securlty of oneself or another does not give rise to an ethlcal :

B v1olat;on. Second, the regulations clearly apply to private
iptereets. It would be truly anomalops if an executive branch
-ehpioyee couldfcommit an ethics vioiation by trying to please his
,superlor simply because in d01ng so he promoted hlS own interest

'.1n advanc1ng in his government job.

- 11 -
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e zepertielitziﬂeurueei
No White House OfflClal violated the standard relatlng
:to'lmpartlallty of executlve branch employees by partlc:Lpatlng in
vx{};fthe contacts relatlng to press lnqulrles concerning crlmlnal
'Alf}??referrals. The Standards of Conduct prohlblt executlve branch
s?;}femployees fromwparthlPatlng in a matter affecting the f1nanc1a1

.”Eeﬂlnterests of another if the employee has a "covered. relatlonship“

fquth the other person, unless the employee has been authorlzed to

tydo so by the de51gnated ethics off1c1a1 for h1s or her aqency.

As'a'threshold:matter; none of the White House officials
zwlnvolved in the Fall contacts with Treasury could be said to have
:'?;fs“partlclpated" in the Madlson Guaranty matter. The officials
:l’uirecelved 1nformatlon and used that information for the. purposes
”saof preparlng to respond to press 1nqu1r1es. Mr. Llndsey passed
‘"along to the President 1nformatlon he recelved from a private
“iffilnd1v1dua1 about the 1nqu1r1es to give the President a heads-up.
‘i,Nelther of these actlons comes close to belng "partlclpatlon" in
;the~;nvest1gatlon of Madlson by the RTC or the Department of

gf Justice.

‘While further analysisvis'not required, it is also true that
‘g,none of the White House 0fflClals 1nvolved had any of the famlly
5or private business relatlonshlps wlth either of the Clintons
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”part1c1pated in a- matter in whlch the Clintons had a flnanc1a1
elnterest. .The standards elso prohibit unauthorlzed part1c1patxon
in'a matter 1f the employee otherwise determines "that a
‘reasonable _person w1th knowledge of the relevant facts would

) question hls.lmpartlallty in the matter.“ We have made no
findzng that would glve rise to any basis for a reasonable person
‘to questlon the 1mpart1a11ty of the persons 1nvolved in the Fall

'contacts.

Flnally, attorneys on the White House Counsel’s staff
 part1c1pated in the contacts at issue at the dlrectlon of the :
Whlte House Counsel, who is the designated ethics offlelal for'
'the Offiee'ef ﬁhe President. For that reason, they could not ﬁe

found to have violated the ethical standards.®

8 OGE. stated when it issued the standards, "[t]he effect
of an agency designee’s determination or authorization will be to
ensure that the employee is not subject to disciplinary action
when th= employee is acting according to that determination or
authorization." 57 Fed. Reg. at 35008. "[E]mployees will not be
~d1501p11ned for standards of conduct violations when they have
acted in accordance with the advice of an agency ethics ‘
official." Id. at 35011. .

- 13 -
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. 2. ontacts Relatlgg to Mr., Altman’s Recusa;

f

Another 1mportant contact occurred when Whlte House

:“WQEOfflclals met on February 2, 1994 with Mr. Altman and Ms. Hanson -
-7*fffconcern1ng (i) the RTC’s procedura1~0pt10ns in light of the
‘anfexplrlng statute of limitations for Madlson-related civil claims'.

J’.;Qand (il) Mr. Altman’s p0551b1e recusal from Madlson-related

o matters. .

" a. Use. o on-Public Information to Further Private
Interests ' ’ '

‘The informatiehrthat White House officials received at

Q;tnefrebruary'g meeting about the statute of'iimitations issue was
:fﬁ‘;iﬁat'hon-public.‘ The options available to the RTC -- suing before
yf'wthe statute ran, falllng to sue, or seeking a tolllng agreement
Aifgfrom the partles to.the action —- represented standard litigation
‘ii:procedure and were avallable in any law 11brary. Eurthermore, no
‘wk-?Whlte House efflclalAused that information to further anyone’s

kﬂf privateiintereSt.<

‘The fact that Mr Altman was con51derlng recusing hlmself

© ~ ‘had not been publlcly disclosed. However, again, Wh}te House
officials did not uSe that information to further any private .

" ‘interest. - . -

.= 14 -
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e i b. Use of Public Office for Private Gain or
S o _ Benefit

xﬁhite House‘officials did not'seek to obtain any
.RV:private galn or beneflt in connection w1th the Treasury contact
‘gilirelating to the‘statute of 11mitatlons issue. It was appropriate
{i*fﬂfor the white House to receive informatlon about RTC'S general

ﬁ“{'procedural optlons. " this was a heads-up on coming regulatory

-ﬁfjfactlon concerning a high publlc officmal, 81milar to the heads up

7}ion the crlmlnal referrals the prevlous Fall.

3The‘on1y.question that a wnite House offiCial asked about.
Atfjthls 1ssue at the meetlng came from Maggle Williams, who asked
viviffwhether Mr Altman 1ntended to prov1de the same information to
;o'the prlvate attorneys. He agreed~such a briefing would be useful
.dy“and sald he would confer w1th RTC General Counsel Ellen Kulka |
- about it. Ms. Willianms’ question was entlrely reasonable,
‘because the'potentlal partles to Madison civil lltlgatlon and
‘;thedr attorneysywould beftne;ones'with whom the RTC wou1d~have to .
t*,'negotiate.any'tolling.agreement in the coning weeks if the
d””.llmltatlons period were not extended. She did not tell Mr.
"dif‘Altman to brlef the prlvate ‘lawyers, and he dld not understand
;;4her to . be g1v1ng h1m an instruction. Even assumlng that telling
1?- the prlvate attorneys about RTC procedural options of which they

no doubt were already well aware could be regarded as conferrlng

Q » ) p : L= 15
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a private benefit, Ms. Williams did not intend to "coerée or ;—’;§>/ .

induce" Mr. Altman into giving such a briefing. Therefo::T\sh

.committed-nonethiCal violation.

. After Mr. Altman told the White House officials at the
February 2 meéﬁing (as they understood him) .that he was

¢onsidering recuSing himself from Madison-related matters at RTC,

_"Mr;fNussbaum expressed a view that Mr. Altman\should consider

.uwhetherAhe ought to reéuSe if he did not héve a'legal or ethical

'obiigation to do so. Mr._Nussbaﬁm’s remarks were motivated in'_
‘pért by'a‘¢oncern thét it quld_be unforfunate to develop a-
precedent in,the Clintoh Administration-for recusals'basgd on
nqthihg more than the fact that_the'recusing individuél'was a
pdlificél appointeé..'To thié'extenf, his expfessidn of an
| obinion as.t§ the merits of Mr. Altman’s recusal decisiop was
‘bA§ed onupromoting official Whité House poiicy interesﬁs, not on

attempting to obtain any private benefit for the Clintons.

".. ﬁr. Nusébaum aiso observed to M:..Altman that even were Mr.
t'Altman'to rely 6n a.récommendation from Mr. Ryan and Ms. Kulka,
ﬁis‘présenée would ha&é a positivé'effecﬁ on the caré and
pfofessioﬁaliSm with whiqh'they developed their recommendation.
'ﬁr, Nussb&um{ﬁ remarks appear-to.have been motivated, at ieastvin

.part, by his belief that Ms. Kulka had at times shown poor

- 16 -

WJC LIBRARY PHOTOCOPY




. ATTORNEY WORK PRODUCT

M“,flltmanfs>to make.

x'.PRIVIﬁEGED ANDQGGXFEBSRTEtB“

. DRAFT #2/July 25, 1994

Ajgdéﬁentt' He aleo‘stated, however, that the decision was Mr.

. Whether Mr. Nussbaum’s: statement of a preference that Mr.

::",Altman not formally recuse hlmself on the basis of his bellef

ﬂﬂgftpat M:. Altman s centlnued superv;sory presence,w1th respect to .

v@thernadisonrmatter could enhahce the care and professionalism f

.Mﬁﬁithwwhiqh career RTC officials handled it presents a closer

‘;}fqueetioh'under'thetstandard of conduct prohibiting use of public

5v[6ffice to obtain private gain or benefit. However, several

:ﬁfj;faeters'lead,tO'a conclusion that the standard was not violated

;. in this instance.

't,First, Mr. Nussbaum was; at most, trying to ensure that the
"ﬁigadiebn:matter was handled competently and fairly, not trying to

teﬁsure thatfthe matter'é outcomne wae favorable to the Clintons.

w'".'f‘',.Urn:le]:' Hr Nussbaum's reasoning, if Mr Altman did not formally

"p‘recuse hlmself “his general supervision would 1mpose the same

’ '7_adlscip11ne on the handllng of the Madison claim that it would

tflmpose on every other claim before the RTC. At most, he sought

'i;to malntaln a level playlng field for the Madlson matter, not to-
Atilt the matter 1n anyone s favor.( It.seems clear that basic

.fe falrneesels not the type of prlvate gain er benefit to which the

' regulation«applies. Further, it is reasonable to conclude that

,”17 -
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,'recusel, followed by his statement that'the decision was up to

R Altman_and’he}was not telling Altman what to do, did not amount

~to an effort to “eoerce or induce" Mr. Altman to recuse himself

‘for purposes of the Standards of Cconduct.

" Second, Mr. Nussbaum does not have the tYpe of close

.‘?relaeionehip wirh the Clintonslgo which the sﬁandard applies.

‘ ‘The ethical standard prohibits the use of pubiic officerfor the
.ﬁrivare gein or‘benefit of an employee's%friend, relative;vor'
‘.prlvate bu51ness assoc1ate‘ Ae‘ekpiained in Ssection C.1.b.
"above, the regulatlon does not apply to’ co-workers withln the

‘Government who are on friendly terms within the scope of their

employment. Such was Mr. Nussbaum’s relationship with the

. Cllntons.

c. Imgarﬁialitx Standard

Mr. Nussbaum did not violate the standard of conduct

deallng with impartlallty Taking together the relevant facts,
{ it iS‘reaSOnable to conclude that Mr. Nussbaum’s impartiality

,,could not reasonably be' questloned.‘ (i) Mr. Nussbaum's'

preference with regard to Mr Altman’s recusal was based solely

“on (a)~hls concern that official White House policy on recusal by.

l presidential -appointees be followed and (b) his desire to ensure

- 18 -
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4“ff*knew of. and accepted Mr. Altman s dec181on not to make any

'5ﬁdldec151ons relating to Madison vhether or not he recused'

:;(111) he. dld not ask Mr Altman to make such dec151ons or

’fﬂ'otherWLSe to take" any actlon to affect the way in which the

: 55;Madlson matter was handled, (iv) he made it clear to Mr. Altman

:‘that he was not telllng h1m what to’ do, and the de01sion was up

"7Ff5to Mr Altman, and (V) Mr. Nussbaum does not have- w1th the

“a.?ftegﬁlation‘usuall?'appliesQ

::;fcllntons any'of,the "covered relatlonshlps“’to whlch the

!

3. Contacts Relatlng to Mr. Altman’s Recusal and Jay
o Steghens > ‘ A - S

' On February 25 1994 the day after Mr. Altman had testlfed

'ifqat the Senate Banklng cOmmlttee s RTC Over51ght Board - hearing,

i"“f:nr.’hltman announced his declslon to recuse himself. TW°

'.f{éonversations,'one between Messrs. Ickes and Stephanopolous and

~<f‘Hr Altman, and the other between Mr. stephanopolous and Mr.

"‘:nsteiner, ensued.

‘*;Ja. Use of Non—Public Information to Furtheg Pr;vate~
. Igterests S .

When Mr. Ickes and Mr. Stephanopolous learned of Mr.

'ﬂ7 Altman's recusal Mr Altman had already put ih motion a press

-

'.—19-
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© . nonpublic, at least so far as any of the part1c1pants in thé

'LCOﬁversation knew.' Therefore, thelr conversation with Mr. Altman

”t‘ﬁabout the recusal could not vioclate the standard concernlng the

3“;ﬂ*use of nonpubllc 1nformatlon.

Information about the retention of Jay~Stephehs may have

'been nonpubllc at the time of the February 25 conversations

{::between Messrs. Ickes and Stephanopolous at the White House and

h?ufnessrs. Altman and Stelner at Treasury.- However, neither Whlte

'iﬁe‘House official used thelr information about the hiring of Mr.

':eStephens to further the prlvate 1nterest of the Clintons.

The Whlte House off1c1als diad express their surprise and

'“f.dlsmay that a polltlcal opponent of the Pre51dent ‘had been ‘hired

‘fwhen 1t seemed clear that he had a dlsquallfylng confllct of
) .flnterest. During his conversatlon with Mr. Steiner, Mr.
‘Stephanopolous also expfessed.these concerns,‘and may have esked ‘

'*1f anythlng could be done about the Stephens app01ntment. &r.“

“'vfostelner answered 1n the negative and Mr. Stephanopolous d1d not

.,pu:sue the 1ssue. It is reasonable to_conclude that ne1ther~
"‘Whitefﬁouse{official seié anything with the intention of coercing
(i’or'induciﬁg the Treasury officials to alter what had been done --

'“.whioh, indeed,.they could not do. Mr. Stephenopolous was mereiy.

- 20 -
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‘éietting»off steam." The officials’ reactions were natura
”the circumstances._ It is clear that neither these two.officials
_.nor any other White House staff member made any effort to have
Mr. Stephens removed from the MadiSion matter, or otherWise to
affect the.handling of that case in a way that would,benefit the
"_Clintons personaliy.' | |

b. Use of Pub11c Office -for Private Gain or
Benefit -

' As explained in Section a above, no White House

official took any action to benefit the Ciintons personally in

"'1,connection Wlth Treasury contacts relating to the retention of

'Jay Stephens to handle the Madison matter.
c. Impartiality Standard -

' The relevant facthuouid not reasonably support a

3 conciusion that the impartiality of Mr. .Ickes and Mr.
Stephanopolous w1th respect to the Stephens matter reasonably
‘could be questioned There is a perfectly reasonable explanation
for their expre551on of annoyance at the retention of Mr

Stephens, both because he has a glaring conflict of interest, and
:_because they were also annoyed that Mr. Aitman had announced his -
"reCusaltto a New York Times editor before telling-theAWhite House
on the very day that White House staff had been defendlng Mr.

" WJC LIBRARY PHOTOCOPY
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| fnelther Whlte House off1c1a1 has the types ‘of covered -

grelationshlps with the Cllntons that bring to bear the standard

ﬁon 1mpart1a11ty.' These contacts clearly resulted in no V1olatlon

fof eth1ca1 standards.

/

4" other COntacts‘

The Chronology of Flndlngs relates numerous other contacts

hbetween Treasury and Whlte House off1c1als relatlng at least
ftangentlally to the Hadlson matter. Most of these contacts wvere
;1n1t1ated by the Treasury Department. While there was no clear
ﬁoﬁﬁ;c;a% reasoncfor_a few of the contacts,.most of them_had a

:perfectly"legitimate-official purpose, including:

L“7:$§r contacts between White House and Treasury staff to prepare
['for Mr Altman's hearlng testimony on the
ov February 2 meetlng between White House and Tresury

OfflClalS, )

Tk -- .staff contacts'to discuss the need to correct or supplement

Mr. Altman’s testimony about the February 2 meeting;

"‘fi:- conferences between Treasury and White House ethics
‘. officials for the sole purpose of ensurlng that Treasury and
'the_RTc, executlve branch agencies; used the correct

- 22 =
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standards 1n analyzing whether Mr. Altman was leg lly or g§b ,
ethlcally obllgated to recuse himself; and o - f
'“,fe contactsvbetween White House'staff and Mr. Altman,van
" exeCutive branch official\anéwefabla,to theiPresident, fot-
" the purpose of transmitting'the information that he had

"ﬂdecided to recuse himéelf from Madison matters.

. None of thase'temaining aontaats resulted in any White House
~lofficial‘saying or doing anything (vhether during the course of
' the contact or pursuant to’ 1t) to further the prlvate interests
(""4<? of the Cllntons or anyone else.  In addltlon, none of the White
:  House off101als 1nvolved in these remalning contacts could
concelvably have been v1ewed as "part1c1pat1ng" in matters.
"’relatlng to Madlson ‘Guaranty pendlng at the RTC or the Department

&of Justlce.' Therefore, none of these contacts v1olated the

;‘standards of conduct.

SEC
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- fMEMORANDUM FOR THE FILE

1“%'Subject. Prellmlnary Analysié of White House Staff Contacts
: ‘With Other Agencies Regarding Madison Guaranty

.. . Counting each separate conversatlon, however brief, and one
Citem of correspondence mentioned in the Draft Testimony as a

* contact I identified up to 49 contacts. Many of these appear

" both innocuous and completely appropriate. None violated any -
‘applicable criminal statute or the OGE Standards of Conduct. -
‘Some were: contrary to White House policies on contacts with.
agencies. Some were ill-advised because there does not appear to

" have been a legitimate purpose for the contact. This analysis e

applies only to the conduct of White House staff, not to the

| ’3; conduct of employees of any. other agency. - '

" A " .C_oac_z_l_t_z_s_;_qma.

Based on the 1nformatlon related to us in the 1nterv1ews and |

" “'set forth in the Draft Testimony, I have reached the follow1ng

‘tentatlve conclu51ons'

1. ‘No obstructlon of agency proceedings. None. offthe .

contacts involved any White House communication that “corruptly,
or by threats or force, or by any threatening letter or :
communlcatlon influence[d], obstruct{ed], or impede[ed]" any
“pending inquiry, or endeavored to do so. Therefore, there was no
violation of 18 U.S.C. Sec. 1505. E : :

.. 2. No representatlon‘of persons in matters affecting the.
. government. During none of the contacts did any White House
staff member act as agent or attorney for the Clintons or any

‘o_other private person. Therefore, there was no violation of 18

B s, C. Sec. 205(a)

3. No gartlcigatlon in matters affectlng a Whlte House

‘staff member’s financial interest. None of the White House staff
~involved in the contacts (and none of their spouses, ‘minor

" children, or non-governmental business associates) had any

- financial interest in the Madison Guaranty or Whitewater matters.
None was seeking employment outside of the Government with either
of the Clintons. Therefore, there could have been no violation
of 18 U. S.C. Sec. 208(a) or OGE Standards .402 or .604(a).

DETERMINED TO BEAN .
ADMINISTRATIVE MARKING
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4. g No dlsquallflcatlon due to .appearance of 1mo;>t1alltv.%
ts

?should have been disqualified from part1c1pat1ng in matters
_relatlng to Madison Guaranty or Whltewater on the basis of their
Trelatlonshlp ‘with the €lintons. Thus, there was no violation of’
.OGE 'Standards .501 and .502. A few contacts do raise reasonable
.questlons whether these Standards of Conduct were satisfied,
"however., These are discussed in Sectlon B below.

' 5.;v No use of public office for private gain or benefit; no
‘use. of non-public. information to further private interests. No
White House staff member dld any of. the followlng acts prohibited

‘by .the. 'OGE. Standards:

ffused his or her publlc offlce for the Cllntons' prlvate gain
(Sec. .702) ;1 .

f}used hlS or her Government position, tltle, or authorlty 1n
.a manner intended to coerce or induce another person to :
prov1de any benefit, financial or otherwise, to the Clintons

l~j (Sec. .702(a)),2

“-- allowed the 1mproper use of publlc information to further
the pr1Vate 1nterest of the Cllntons (Sec. .703)

e There is no 1ndlcat10n that any White House staff member
sa1d or did anythlng with the intention of furthering the .-
Clintons’’ private interests or obtaining a personal benefit for
them. Specifically, no White House staff member said or did-
anythlng for the purpose of stopplng .or recalllng the cr1m1nal

v A The - prov151ons of Sectlon .702 apply only to an ,
'employee s use of public office for the private gain or beneflt
“of his or her frlends, relatives, or non-governmental a55001ates.
However, there is' no indication that any staff member took the
~actions prohibited by this Section. Therefore, it is not
;. necessary to consider whether each White House staff member

‘regarded either of the Clintons as a friend or had a non-
'governmental assoc1atlon with elther of them. .

f>3ﬂ See note 1 above. ,'

TR {‘3‘* ‘The Standards of Conduct prohlblt the use of nonpubllc
"'1nformatlon to further .the prlvate 1nterests of anyone.
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influencing the manner in which the RTC or Department of Justice

- would conduct any investigation of the Madison or Whitewater
- matters for the benefit of the Clintons, or_otharw1se'furthering o
-~/ the Clintons’ private interests. While it is possible that some

- Treasury officials may have perceived that such an attempt was

" being™made (and it is not clear that is the case), the Standards

of Conduct require that the employee do the prohibited act
intentionally or knowingly. Therefore, the White House employees

- did not violate the Standards.. In addition, it seems clear that
. ‘no private benefit accrued to the Clintons by reason of the
' contacts. While this fact alone would not determine whether the

Standards had been violated, it contributes to a determination

" that hc‘imprcper conduct occurred for purposes of the Standards.

Some cdhtacts raise reasonable questions whéther‘these

AA;V Standards of Conduct were satisfied. These are discussed in
izimSectlon B below ~ §

//—-\\
s .

6. No unauthorized use of government property or img:oger

" ise of official time. OGE raised the question whether White
. House employees might have violated OGE Standards prohibiting the

‘unauthorized use of government property or improper use of

official time. White House staff received no non-public ‘
Government documents from Treasury staff, and therefore the OGE

’ “Standard at Section .704 is not involved. A few of the contacts
- may have been ill-advised because there does not appear to have

been a legitimate official purpose for them. However, there is

no indication that White House staff were doing other than making
- “'an "honest effort to perform official duties." No White House
‘staff member asked a subordinate employee to perform duties that
" the ‘'staff member knew were unofficial, unauthorized duties.

‘Therefore, there was’ no v1olat10n of the Standard at Sectlon
: 705. :

' 7. White House policies governing staff contacts with

agencies.were not always followed. In some instances, ldentifled

in Section B below, contacts between White House staff members

. and Treasury officials regarding the investigation of Madison by

the RTC and/or the Department of Justice occurred without. the-
advance approval of the White House Counsel. White House

. policies governing agency contacts required advance approval for

such contacts. The policies stated that contacts with the

'vTreasury Department regarding investigative matters should be

“_madé by the White House Counsel himself or by persons whom he .

-3 -
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;de51gnated for on-901ng contacts. Some of the contacts\at 1ssue-b
were handled in a manner consistent with these policies,
raapprox1mate1y nine others were not. 'Of those.that were not, Some.
-fprobably 'should not have occurred because there appears to have
_been no 0ff1c1a1 purpose for the contact.

Our lnvestlgatlon demonstrates a need for clearer =
artlculatlon of White House policy on contacts and closer
*adherence to those policies by staff. 1In particular, it shows
that staff must be on their guard to be sure that contacts
flnltlated by other agencies do not result in discussions of
substance unless and until the staff member obtalns OWHC
authorlzatlon for the contact

?éontacts that‘we Believe Present the Closest Questions®

f% 81xteen contacts raise reasonable questlons as to whether
the" Standards of Conduct and/or White House policies were °
Vlolated. ‘Upon consideration, it appears that rione of these
contacts violated the Standards of Conduct. Some did violate
White House policies, however, and some were ill-advised because
there appears to have been no official purpose for the contact.

“affl;f~ Contacts 1nvglv1ng close frlends of the Cclintons. -

R The OGE Standards at Sectlons .501 to’ 503 prov1de that an-
employee shall not participate in matters without prior
authorlzatlon from a designated ethics official "it he determines
that . a reasonable person with knowledge of the relevant facts
".would question his dmpartiality in the matter."™ The regulation
‘identifies certain "covered relationships": an employee’s non-
‘ﬁgovernmental business assoc1ate (or that of the employee’s
;.. spouse, parent, or dependent child), household member, or other
';{A;relatlve ‘'with whom the employee has a close personal
'Lﬁ*ﬁrelatlonshlp. An employee’s partlclpatlon in a matter may be
... ‘particularly questionable if a pérson with whom the employee has
'“fa covered relatlonshlp has a f1nanc1a1 1nterest in the matter., A

D Some: contacts that the press or others may view as
,_j;jquestlonable (e.g., -the Ludwig contacts) appear, upon analysis,
' to raise no questions of ethics or White House pollcy violations.
: ”These are dlscussed Sectlon C below. .
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3;{Yfr1endsh1p is not a covered relatlonshlp However,
- j”Conduct .702(d) requires employees . to comply with Section .502 if.
o o+ their- dutles would affect the financial interests of a close
';leﬁifrlend. See 2635 702(d), OGE Commentary [insert 01te]
e Based on the 1nformatlon we have collected, it is falr to
;conclude ‘that a reasonable person with knowledge of the relevant
.facts-would not have questloned the impartiality of the White
‘House staff members involved in the contacts. None of the White
‘House staff had covered relationships with the Clintons. [JANE -
?RlGHT’] [Two] of the staff members involved were close -
personal. friends of the Clintons: ‘'Lindsey and Maclarty. [JANE =
fr RIGHT? WERE THERE OTHER8?] Maclarty had minimal contacts with
: easury staff, did not initiate those that he had, and did not
'd“for say’ anything that would raise. a question regardlng his
simpartiality..  Lindsey had sllghtly more involvement in the
contacts and. the matters surrounding them.  He had a legltlmate
‘reason for being involved because he was the point man for :
Arkansas-related matters affecting the Presidency. Lindsey did
not 'do or say anything that could have led a reasonable person
7W1th knowledge of the facts to questlon his impartiality. In
addition, Lindsey’s involvement in the fall of 1993 occurred at
'the dlrectlon of Nussbaum, the . Whlte House - ethlcs officer..

Relevant Llndsey and Maclarty contacts are as follows--

“a. Following the 9/29/93 meeting between Nussbaum and
Hanson, Nussbaum instructed that Lindsey be told
about the contact. On 9/30/93 and 10/7/93, Sloan
told Lindsey about press inquiries concerning the.

" RTC criminal referrals after learning about them
- from Hanson. In addition, Lindsey attended the
.o+ . - October 14, 1993 meeting regarding press
.. 7o - inquiries. Lindsey had need to know: as poxnt
' ' person handllng Arkansas matters, might receive
© . press ‘inquiries, would need to know how to handle;
Lindsey did nothlng with the 1nformatlon. fl,.z,
3, 41 , _ .

I - P ,Llndsey told WJC about the criminal referrals on
R . 10/4 or 10/5/93. This was not a White ‘
o "House/Treasury contact, and was not trlggered by
~such a contact; Llndsey told WJC after learning of
press inquiries from Jim Lyons; President had need .
- to6 know, . so he could avoid doing anything
inappropriate and so he would not be blind-sided

=5 -
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by press inquiries. When Lindsey told th ‘
President, Lindsey believed that the referr
already been made. The President did nothing with -
the information to further his own interests.

-[CONFIRM] [How deal with fact Lindsey got copies

of checks from DNC? Why? What did he do with
them’] '

After the February 24, 1994 hearlnq, Lindsey
learned that ABC had asked Altman if the White

‘House had pressured Altman to have the RTC brief

Kendall on the statute of limitations issues, and

. telephoned Altman. Altman told Lindsey that the
~answer was no, and Lindsey suggested Altman call

the reporter and tell him that. Lindsey did’

- nothing intended to further the Clintons’ pereonal

interests, and his participation would not raise a.

" question of loss of impartiality. His contact

probably did not require OWHC clearance because it

. concerned the routine policy matter of how to
respond to press inquiries concerning matters in

which the White House had been involved. [36]

'Maclarty may have attendéd the February 2, 1994

meeting. While Maclarty’s friendship with the
Clintons might raise a question under Section .502

-and .702 whether he should have part1c1pated in

such a- meeting, it appears his participation was
minimal at best, and he may not have attended at
all. [15]

Nussbaum contacts with Department of Justice off1c1als
- Hubbell regarding special counsel. :

. Nussbaum “speculated“ w1th Hubbell regardlng

special counsel (selection of?), scope of inguiry.
Hubbell was conflicted out of working on-

Madison/Whitewater matters. Nussbaum could not’
have obtained any benefit for the Clintons by

talking to Hubbell, since Hubbell was powerless to
work on those matters, and so doubtless did not

:1ntend to seek any benefit. Therefore, no

violation of Standards. White House ‘policies

. -stated that discussions with DOJ about
~1nvest1gat1ve matters could only be had by Whlte

-6 -
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' House Counsel,‘but only if appropriate and
‘necessary.. - Thus, the contacts may not have been
proper under the policies. In any event, it
creates an appearance problem when a Whlte House
official speaks with a DOJ official about a

. pending investigation from which the official has
been~walled off due to a conflict of interest. [5]

b Nussbaum spoke ‘with Freeh at a dlnner party
- regarding the selection of Fiske as special.
‘counsel; both approved of selection. Nussbaum
' made no effort to obtain any benefit for Clintons.
" He did not tell Freeh anything Freeh-did not .
already know by saying that Nussbaum liked Fiske.
No ethics v101at10n, but may have v1olated Whlte

House pollcy. [6]

+ . Supposed conversation between Willjams and Altman in
- ~January 1994. According to Altman’s diaries and his
" explanation of them, he inferred from something
- Williams told him during a meetlng on another topic
. that the White House was trying to negotiate with the
" Justice Department about the appointment of a special ‘
counsel. She also told him that HRC opposed using a
‘ spe01a1 counsel and was "paralyzed“ by Whitewater. [7]

ca. The fact and nature of this conversation are
‘ ~questionable. Williams denies she would have made
the latter statement. .In fact no one at the White
House was negotlatlng w1th the Justice Department
‘about the special counsel [ARE WE SURE?]. [WHAT
DOES 'WILLIAMS SAY ABOUT WHETHER THE CONVERSATION
occmnm] ‘

G _There is no v101at10n of the Standards of Conduct.
" . Even assuming that Altman’s account is true,
Wllllams did not ask him to do anything to benefit
: - the Clintons, and he did not take any action to
ST . benefit the Clintons based on the- conversation.
AR - . In any event, Altman had no power to affect
S . decisions regardlng special counsel [RIGHT?].
- - While he might have had power to affect the way
Lo - the RTC conducted its investigation of-Madison,
' - ~the‘conversat;on did not concern that topic. .

'WJC LIBRARY PHOTOCOPY
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-Under the White House policies,.assuming\éh
account is true, Williams should not have ha
contact with a Treasury/RTC official concerning an
investigative matter without first receiving.
‘authorization from the Office of White House
Counsel. In addition, the contact was 1nadv1sable
‘because it had no official purpose.

posed Bentsen visit to Ste‘hano olous in Januar

1994. Altman’s diaries state that Bentsen visited
Steph. to argue for "lancing the boil." [8]

a. .

"We have only‘the'word of the Altman diaries that

" this visit occurred. [IS8 THIS RIGHT?] We cannot

be certain what "lancing the boil" meant.. [ARE

" 'WE? DID WE ABK ALTMAN°' A8SK BTEPH.<ABOUT THIS’]

| There was no violation of Standards unless Steph

asked Bentsen to do anything to benefit the

Clintons personally or took any other action to

.benefit them as a result of the meetlng. [DID -
HE?] . o

If Steph had advance warnlng of the meeting, he -
should have sought OWHC clearance for it. If he

- was caught unawares, he should not have had a
substantive discussion with Bentsen before _
-obtaining clearance. [DID HE? WHAT STEPH SAY?] .

'Not clear what official purpose there would have

been for such a meeting. Possibly it was

. appropriate for Bentsen, as head of RTC Over51ght

-Board, to argue for White House.support of

I appointment of special counsel to put to rest a

-sticky polltlcal issue. -

5, February 2, 1994 meetlng

a.

L

Altman’s prov151on of 1nformat10n to Whlte House
staff about the RTC’s options if the statute of -
limitations were not extended raises questions.
[15] :

i. Thére appears to have been no violation of
~-the OGE Standards: no one at the meeting

/-8 -
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' beneflt the Clintons, or took any ac

result of the information he prov1ded (
' the intention of beneflttlng the Clintons, or
otherw1se -- RIGHT?).

'(1); Thefclosest questlon is raised by

Williams’ question to Altman whether he
would be providing the same information-
‘to the private attorneys (apparently
_referrlng to Kendall). This inquiry’
seems natural enough. It would seem

- that the information Altman was -

" providing would have been more properly
directed to Kendall than to the White

- House staff. In any event, while the
statement could be read to. imply that
Altman should provide the information to
Kendall in order to gain some advantage
for the Clintons, there is no indication

© that is what Williams meant, and Altman
.did not understand it.in that way. . He

. said he assumed it would, and later

- checked with Kulka, who said the .
information would be provided but not at
- that time. Altman seems to have felt no
pressure to take any further action.

The meeting probably was set up contrary to.
White House policies. While the facts are

- not clear, it appears that the meeting was
- set up at Altman’s request by ‘Ickes and/or

. Maclarty. Apparently Nussbaum was summoned

iii.

to. the meeting without being told the -

- subject. . Under the pollc1es, Nussbaum should

have been told the subject in advance and

' consulted as to whether the meetlng should

take place.

Theregls some,question whether there Was-en[
official purpose for the meeting on statute
of limitations issues. Arguably White House

-staff did not need to know what options the

RTC faced in handling a specific matter ---
Madison/Whitewater -- in the event the
statute of limitations ran out. [RIGHT?]

- 9‘-;.
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SR e : ' However, because the Clintons’ involv mg;;_&g///
ST g -~ civil litigation against the RTC could affect

B TUR o the operation of the Presidency, and RTC
decisions regarding such litigation would
generate press inquiries, we can reasonably

. conclude that there was proper purpose for

~the meetlng - . ‘

"b. The exchange at the meetlng concerning Altman’s
. recusal also raises questions.

--1i.  There appears to have been a miscommunication
‘- . about recusal. Altman believes he told the

White House staff that he had decided
formally to recuse. The staff members  who
attended uniformly believed that Altman was
‘saying he had been advised to recuse, but not-
on legal or ethical grounds, and ‘that he was .
con51der1ng recu51ng. ' :

L o ii. There was no v1olat10n of the OGE Standards.
T - No one told Altman not to recuse, or to do or
' - -not do anything else that might benefit the
fCllntons personally.

.(1) Nussbaum raised the questlon why Altman

' would recuse if he had no legal or -
ethical obligation to do so.  This
question was consistent with the recent
White House policy decision that
admlnlstratlon officials should not
recuse themselves from matters unless -

_ such an obligation existed. Nussbaum
could not have intended his statement to

" pressure Altman to change his mind about-
recusal because Nussbaum believed that
Altman had not yet made up his mind.
Altman himself says that it was 1ﬁpllcit
in_the conversation that the dec151on
was his.

(2) - The ‘Steiner diary entry is consistent -
" with this analysis., To the extent that

- Nussbaum or anyone else at the meeting
reacted negatively, it appears to have

been based on the inconsistency of an

- 10 -
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the persons who would be left in charge
of matters from which Altman recused
himself. There is no indication -- and
the diaries do not say =-- that any White
House staff person objected on the
grounds (spoken or unspoken) that
recusal would harm the Clintons’
personal interests. )

111. Under the White House p011c1es, advance OWHC

Cdv.

‘authorization should have been sought for

discussion of the recusal issue with Altman | ,
if anyone at the White House could have known
in advance that it would be a topic of the

-meeting, because the recusal was based on an

investigative matter at RTC. Since Altman
apparently had not planned to raise the :
issue, however, .White House staff could have
had no opportunity to seek authorization.

It does seem that the White House had a need
to know whether Altman would recuse himself.
The President ‘appoints the CEO of the RTC,

~and the CEO serves at the pleasure of the

President. The White House should be
entitled to know if the CEO plans to
relinquish his responsibility for certain.
matters. It would not be appropriate for the
White House to try to’ 1nfluence his decision
not to participate in matters involving the

- Clintons: personally (which the White House
. did not do), but it would be appropriate for
the White House to establish a uniform policy

for recusals by administration officials and

.ask him to take it into con51derat10n (which

Nussbaum may have done).

(1) Nussbaum's_questions appearysensible in

light of the fact that the OGE Standards
of Conduct did not require Altman to
recuse himself simply because he was a
friend of the Clintons, so long as a.
reasonable person with Knowledge of the
relevant facts would not belleve ‘that

;- 11 -
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.his participation would result i
of 1mpart1a11ty S

. - Nussbaum call to Hanson regarding handling of civil matters

 ffrelat1ha to Madison by special counsel. Nussbaum called
- Hanson sometime after February 2, 1994. He suggested that

”  benefltted the Cllntons

‘§. the special counsel be asked to hanéle civil matters
.7g;relat1ng to Madison Guaranty, and asked how. Kulka and Ryan
w~ghad been app01nted [18]

There ‘was no v1olat10n of the Standards of Conduct.

vf;Nussbaum s inquiry about the spec1al counsel apparently
" arose from his lack of confidence in Kulka and Ryan, :

not from any 1ntent10n to benefit the Clintons

‘. personally. Further, it is not clear that having the

special counsel handle the civil matters would have

The Whlte House p011c1es permit the Whlte House Ccunsel

to have contacts with Treasury officials concerning

“investigative matters.  Nonetheless, Nussbaum probably
- should.have consulted with another ethics officer. ~
. . before hav1ng the contact about the handling of Madison
-matters, .and probably should not have had the contact.
It is not clear that the White House Counsel had:a
.." legitimate official purpose in contacting a Treasury
:vofflclal concerning the handling of a spec1f1c
"‘1nvest1gat1ve matter. :

.‘The ‘inquiry about how Ryan and Xulka came'to be -
- . appointed was appropriate. Nussbaum believed that the

Presidential appointment process had been sidestepped,
an appropriate subject of White House inquiry.

,>Sécond February "meetlng"~ Altman stopped in briefly at a.
--. 'meeting of White Hquse staff ~told them he. was not ‘recusing
o hlmself ‘and left. [23] : Lo

,No Standards of Conduct v1olatlon. .No White- House_"

staff member asked Altman to do anythlng, or did

“'anythlng with the information that he prov1ded to

beneflt the Cllntons.

A_'iz -
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‘b. ‘It is not clear whether the gatherlng of staff\was

~convened by Williams at Altman’s request for the
purpose of receiving his communication, or whether
staff had collected for another meeting. If Williams

- did. ask people-to collect at Altman’s request, she

" -should have discovered the topic of the meeting and
‘'sought Nussbaum’s approval in advance, because the

- topic related to an RTC investigation. One of the
people she tried to contact was Nussbaum, but it is not
clear that she told him the purpose .of the meetlng or
sought: his approval.

C. 'It was approprlate for the Whlte House to be informed

that the RTC CEO was recusing hlmself from certaln
matters.

Ickes inquiry of Hanson. Shortly after Altman s

announcement that he was not recu31ng, Hanson arrived at the

‘gathering of White House staff. - Ickes asked her whom she

had informed of her advice that Altman recuse, and she named
a few people. Ickes said or implied that she should not

tell others of her advice. (Hanson says she said she would

recuse in Altman’s place and would tell- that to anyone who
asked her. ) [23 also] ;

a. No Standard of Conduct violation. Ickes did not ask

‘ ‘Hanson to do anything that would benefit the Clintons
personally.' It was legitimate for the White House to
seek to minimize the likelihood that an administration
-official would be criticized for failing to follow
advice that was inconsistent with White House policy.

" b. Under the White House pollc1es, Ickes should have

waited to have the contact until receiving
authorization from the White House Counsel, because the -
"contact related to an RTC 1nvest1gatlon.

.Whlte House 1ngglries re: hiring of Jai Stephens. - Three or o

four White House staff members called Steiner on three .

'separate occasions during the perlod February 25-28, 1994,

to ask about the retention of Jay Stephens, the former a. S.

" Attorney for the District 'of Columbia during the Bush
"administration [RIGHT?], as outside counsel to assist RTC in

handling Madison matters. [37, 45, 46, 47].

- 13 -

WJC LIBRARY PHOTOCOPY




YO 'PRIvILEGED AND -CONFIDENPIAL- @
‘. ATTORNEY WORK PRODUCT
, RAFT £3[Ju11 25, 1994 ~- 4: 20 p.m

IR - T ~No v1olatlon of Standards of Conduct. No White ‘Hpuse
R ;staff member asked Steiner to do anything about the

‘hiring. of Stephens. They understood the hiring to be a

: -done deal. They asked for an explanation of the ‘
;‘_procedures under which he had been hired, and/or
 expressed. surprise at the-hiring. No one (including
'WJC) said or did anything to have Stephens removed or
ctherw1se to benefit the Clintons. ™ ‘

”f7b;;u Under’ Whlte House p011c1es, Nussbaum should have been
- .07 consulted before these contacts occurred, because they
L related to an- RTC 1nvest1gatlon.

vC ﬁ”There may haveibeen no official purpose for White House

.. inquiries about the handling of a specific RTC
1nvest1gatlon. .If the staff anticipated press

‘ inquiries about the matter, however, the 1nqu1r1es may
have been justified. A o . , B

““Contacts That White House Staff Handled Agprogriately

3 ﬂ'Another 32 contacts violated no Standard of Conduct or ﬂhlte
~House policy. 'Aside from the questions discussed in Sectlon B
~above . about Lindsey’s participation (whlch was not improper, ‘
ﬁSectlon B. concludes), the four contacts in September and October
©6£:1993 also do not raise any questions about improprieties. A
3A51de from the possibly questlonable discussions of the hiring of
:Jay Stephens, the 2/25/94 call from Stephanopolcus and Ickes also~
yralses no questlons

o % U Four Hanson contacts with Nussbaum, hls ‘designees Sloan
.;-;,;and Eggleston,_and Gearan regarding press 1nqu1r1es about the ‘
‘ tw;fcrlmlnal referrals. (1, 2, .3, 4]
- a.  .Contacts consisted of two meetlngs (9/29/93 and
'~ 7°10/14/93) and at least two phone calls. Treasury
officials initiated them all. Subjects wvere
. reporting by Treasury of press 1nqu1r1es and how
- Treasury planned to respond. x

':b. . No v1olatlon of Standards of Conduct.
“{. . No White House staff member asked Treasury to
~ " . do anything, or: otherwise said or did
- anythlnq intended to benefit. the Cllntons

- 14 -
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(such as trying to stop or recall the™ nr//
referrals, or remove the Clintons’ name
. them). [See dicussion in Section B.above re:
,:Lindsey involvement.] The information that
- criminal referrals were being made was passed
- to the President only after Jim Lyons told-
Llndsey .about additional press 1nqu1r1es.

" ii. It is not clear whether the Whlte House -

- received any non-publlc information from
:Treasury or Jim Lyons, but in any event the
information was not used to further the
President’s personal interests. Hanson told
the Treasury and RTC IGS that she understood

- from things that Devore had told her that the
information that criminal referrals had been

 made- by the Kansas City RTC offlce was publlc
by September 30. .

No v1olat10n of Whlte ‘House policies: .the
- Treasury contact was properly handled by Nussbaum
"in the first instance. He properly designated
'+ White House staff members (Sloan and Eggleston) to

haridle further contacts. The 10/14 meeting was

" set up through him, and all part1c1pants had a
- need to know the 1nformat10n. :

There was a legltlmate purpose for the contacts

| "and the provision of information about the
criminal referrals to the President. The White
House needed to be able to anticipate press

inquiries, as did the President. In addition, the.
President needed to know about the referrals so .
that he could behave approprlately (e.g., if.
contacted by McDhougal) . o

,[Note° ‘Do we know if the President did anfthing

with the information about criminal referrals that

*he received from Lindsey?] -

‘2. _Three contacts 1nvolv1ng George Ludwig.

These- con31sted of three White House/Treasury
_contacts: :

- 15 =
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ii.

iii.

concernlng MGSL . [9] r

Ludwig had no information. ‘He asked White

. House staff if they had it (Castleton’) - [10]

White House staff. (Castleton to Sloan to

_quleston) contacted Klein about Ludwig’s.

inquiry. Klein apparently spoke with Ludwig
and forestalled any further ccmmunlcatlon
between Ludw1g and WJC. [11]

. No Standards of Conduct violations. WJC

asked Ludwig only for public information. No
substantive information passed between White
House staff and Treasury. In fact, White

House staff prevented any such exchange. No

one at White House did or said anything to
further the Clintons’ prlvate 1nterests.

"~

‘No White House pollcles were violated, at

least in spirit. While strictly speaking
Nussbaum should have been consulted about how
to ‘handle the inquiry from Treasury,
contacting his deputy should have. been
appropriate if Nussbaum was unavailable
during holiday week. [WAS THAT THB CABE?]

3. Seven Altman-lnltlated contacts regardlng issues of
« statute of limitations and recusal, soon before and after the
1994 meetlng. : ' :

February 2,

Q.

Soon before and after the February 2, 1994,
meetlng, Altman initiated seven’ separate contacts
with White House staff members on the subjects of .
the statute of limitations issue and his recusal.

i‘.

~In late 1/94, Altman mentioned S/L issue to

' Ickes, apparently in passing; we have no

iis

“information that Ickes reacted to or did

anything in response to that contact.

'[FOLLow UP ON THIS’] [12] S

on 2/2/94, Altman called Maclarty to set’ up
the 2/2 meeting; told Mack the meeting was to
brief White House staff on procedural issue -

- 16 -
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’limitations'ran,on 2/28; Mack agreed t
meeting. . [13]

- iii. On 2/2 Altman also called Ickes re: settlng

. up a meeting. [14]

| iv;vafter'the-2/2/94 meeting, Altman bumped into

Nussbaum in the- hall and told him he was

- probably not going to recuse; we have no

. - information that Nussbaum reacted or did
~anything in response to receiving that
information. [FOLLOW UP ON THIS?] [19]

.~ v. On 2/3, Altman called Ickes, asked to speak

‘with him; apparently did not identify:
subject, but was referring to recusal
decision.  [later spoke with Ickes in person:
at’ brlef 2/3 "meeting"] [20] ‘

ryiL‘VOn 2/3 or 2/4, Altman called Maclarty,

discussed not recusing; Altman. thought he -
told Mack he was not going to recuse; Mack
thought Altman said he was still considering:
not recusing; Mack told Altman the dec131on

was up to hin., [21]

'“vii. On 2/3, Altman called Wllllams, said he was

. not recusing, and asked her to assemble other
staff members so he could speak w1th them,
Wllllams agreed [22] :

No Standards of Conduct v1olat10ns. No White

'House staff member did or said anything to further'
the private interests of the Clintons-during or

pursuant to these contacts. The White House did
not seek out. these c¢ontacts with- Treasury. They

. were initiated by Altman. o

LNo White House policy violations. Slnce’Aitman )
- initiated these contacts, there was no: opportunltyv

to seek OWHC authorization for them. .(As noted in
Section B. above, however,‘authquzatlcn should -

‘have been sought before meetings were ‘set up at
. Altman’s request because the meetlngs related to

an RTC investigation.)

- 17 -
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od. As dlscussed in Section B above, White House staff

Y
%
C
5

N

o

"probably had a legitimate need for the in ormatlon
1mparted to them through these. contacts

e. - [We should consider how to respond to questlon why

- Altman thought it was necessary to have so many
White House contacts on the issue of recusal,
Altman told us that at the 2/2 meeting no one told
him not to recuse and he did not have the
impression anycne was particularly upset. But
‘apparently he led Steiner to believe that the

"-White House was very concerned. At the meeting, .

" Nussbaum expressed concerns regarding consistency
with W.H. policy on recusals by administration

- . officials and with the competence of those who

""would be in charge if Altman recused. It seems

- likely that this was the source of any message-
Altman got and transmitted to. Steiner that the
White House cared about the issue. Altman’s
.repeated contacts with the WH after the 2/2
meeting about recusal and stepping down probably

- reflect this understanding. There is no basis to
believe that the WH was pressuring Altman not to
recuse in order to benefit the Cllntons
personally. ] '

Contacts relatlng to ethics research on recusal issue.

'<_a, "After thé 2/2/94 meeting, Hanson called Nussbaum

and told him Leach had written a letter calling-
for Altman to recuse himself. She told Nussbaum.
that Treasury was doing research on ethics
requirements for recusal. Nussbaum assigned Nolan
to speak with the Treasury ethics person on that
subject. It appears that Nolan had at.least one
-~ contact with the Treasury ethics person’
_thereafter. [NEBD 'ro CHECK W/NOLAN] [16, .17] ~

'b.  .No Standards of'Conduct violation. Nussbaum and

Nolan did nothing to further -the: private interests
of the Clintons during or pursuant to the contact.
[Ask Beth if she conferred with the Treasury guy,

and if so what they discussed. ] C .

c. No Whlte House policies violation. Nussbaum was
appropriate person to handle Treasury contact

- 18 -
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6.

questlons

relating to RTC investigation. (Contac was
- directly related to recusal, not investigatd

- but recusal would be based on possible conflict of
interest in connection with an investigation.

" Conservatively v1ewed the policies on
investigative matters applied.) It was
appropriate for Nussbaum to designate a White

. “House staff member to handle continuing contacts.

'd. Contacts were. appropriate. Legitimate for thte

- House to know status of Presidential appointee’s
* recusal decision, and for White House staff to
~confer with Treasury about. admlnlstratlon recusal

‘pollcy.

Contact relatlng to Altman’s replacement

A ‘On 2/23/94, Nussbaum ran into Altman and told him-

‘that the Simons nomination would be g01ng to the~
Hlll shortly. [29] ,

b. No Standards violation:™ Information probably' non=-

‘public, but no indication it was provided with
~ intention of benefitting anyone personally, and
' not clear how it could have benefltted anyone.

' c. 'No Whlte House pollcy v1olat1ons" contact was

pollcy-related, so no authorization by ethics
- officer required: under White House p011c1es.
-~ .Reasonable for administration official to be told
. status of his own replacement so he can plan for
ithe future. .

Contaets relatlng.to how Altman would respond to.
at hearing regarding February 2, 1994 meeting.

7‘ a. Shortly before the 2/24/94 hearing, Tfeasury

" initiated about five contacts with White House '
. -staff concerning how Altman would testify at the
‘hearing about his recusal and whether he would
step down on 3/30. .
i, iOn 2/16 Steiner stopped in to see Steph.,
- Steiner said he was ‘concerned that recusal
. would come up at the hearings, and that
- Steiner continued to believe that Altman

C-19 -
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ii.

iid.

v,

sensible and he didn’t see why it was a

should recuse; Steph. said that sounded.

difficult issue; Steiner said he believed

- 'others' in White House m1ght disagree; Steph.-

offered . to "shop" the issue, but Steiner
discouraged him, saying he wanted to talk to
Altman first; Steiner did not follow. up and

'Steph d1d nothlng pursuant to the contact.

(24].

'In the 2/20- 23 timeframe, Steiner’ spoke to.
'Podesta and Griffin about whether the White
' House cared if Altman stepped down on 3/30;

[we do not know how the White House staff
members responded}; Steiner had an |
"1mpre551on" that the White House was very

. concerned .about the issue]; apparently the
- . staff ‘members did not ask Steiner to do

anything and did nothing pursuant to the
contact to further the Clintons’ private

-1nterests [CONFIRM] "[25]

on- 2/23, Stelner spoke w1th Ickes regardlng
the question of Altman stepplng down, Ickes-

: " said he would prefer Altman did not, but ‘that

it was Altman’s call; Ickes also told Steiner

- that if Altman wanted to recuse he should do

S0. [26]

on 2/23, Altman called Ickes, said he

expected to announce at the hearing that he
would step down on 3/30; Ickes asked Altman
if there had been any change in. circumstances
since the 2/2 meeting and observed if there

‘had not he saw no need to change the

- decision; but he said the decision was up to .
-Altman; Altman wanted to discuss the matter

- further, but Ickes left a message with
. Steiner saying he had nothlng further to say = .
-on the subject; Ickes may have thought Altman -

was talklng about recusal. [28]

- On 2/23, Stelner called Podesta and told h1m -

the issue of recusal was moot because
Congress had extended the statute of
limitations period and there would be no

- 20 -
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. _ N
o;her~MadiSon—re1ated decisions before Altman
stepped down on 3/30. [31] .

b. White House staff contacted Treasufy'four or five
o . - times concerning how Altman would testify about
ST the 2/2/94 meeting.

i. on or about 2/12/94, Podesta called Steiner
and told him that Altman needed to be
prepared for questlons about the 2/2 meetlng
(3o} :

ii. ~Podesfa\or Stern asked Steiner for draft
. . Q&A’s in connection with the 2/24 hearing.
[this may the same contact as i. above] [27]

| - iii. Stelner gave Stern a briefing. book contalnlng
et a Q&A about the 2/2 meeting, apparently in
P B " response to Podesta’s or Stern’s request; -
Podesta was satisfied with the answer. [32]

TN

.iv.‘“Eggleston called Hanson and asked her to read
: the draft Altman Q&A regarding the 2/2 ‘
meeting; she did, and he thought the response
- was approprlate [33]

V.. Eggleston conferred with - Levy about how the
- RTC over51ght hearings generally were
conducted. [34]

c. No violations of Standards of Conduct. No White

' House staff member said or 'did anything intended
to benefit or further the prlvate 1nterests of the
“Clintons or anyone else. ‘ ~

, d. No 51gn1flcant v1olatlons of White House pollc1es.

i.'i,The contacts initiated ‘by Treasury dld not
result in conversations of any significant.
_ duration or substance. While under a strict .
- ' - reading of the policies the White House staff
IR - . members involved should have sought and- ‘
. ' obtained OWHC authorization for contacts
- 'relating to Altman’s decision whether to -
recuse (which related indirectly to an RTC

( R | - 21 -
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- ) ‘ r—
: , [
: . _ \ W
, o : \ 2
1nvest1gatlon), they handled these g}lagif_,/)/' ‘
unexpected contacts in a reasonable mannér. ‘

"ii. The contacts 1n1t1ated by White House staff
. members were intended to ensure that Altman
~accurately characterized before Congress a
" meeting that involved White House staff
members. ContactS'regarding'this policy -
- -matter did not affect anyone s private
interests, did not require OWHC approval, and.
were perfectly approprlate. ‘

7. Contact‘reiating to correction of Altman’s testimony.
‘;'a; ' on 3/1/94, Podesta called Altman to raise concerns
about the completeness of Altman’s testimony :
ifregardlng Whlte House/Treasury contacts. . [35]

b. No v1olatlons: ‘not to further a.prlvate interest;
" contact was policy-related and decision to make it
involved Nussbaum, proper subject of White House
. inquiry, ‘since testlmony concerned actlons of
White House staff.

~ 1ff 8- Contacts relatlng to Altman’s Februarx,zs, 1994
announcement that he was recusing. : , -

| a;’\MTreasury-lnltlated contacts

i, 0n,2/25, Stelner called Podesta to tell him
that Altman was again thinking of recusing.
- Podesta said he could not react until he.
checked. with others. [42]

ii, A short tlme later, Stelner called Podesta to
- - . tell him that Altman had recused in a
S conversation with Raines. According to-
' ‘ . - Steiner, Podesta asked if he was first to
‘hear the news and was not delighted about the.
prospect of dellverlng it to others. [43]):

iii._Stelner also called Steph. to tell him that
~  Altman had recused. Steph. told us he

reacted- angrlly. He thought. Altman should
- ‘not have let Ralnes dlctate the dec151on, and

- 22 -~
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defendlng Altman’s failure to recuse
hearing. Did not recall saying to Steiner
"that WJC was upset about the recusal or
. suggesting that Altman should reconSLder.
{49]

"iv. Altman sent letter to WJC explaining decision

to recuse and apologizing for controversy

- that had arisen. Altman said his intentions
in having the 2/2/94 meeting were
appropriate, but the meeting was "dumb" due
to the appearance 1t created. [38] :

. Maclarty back Altman s letter with

handwritten note -- "Vintage Altman. Ycu are-
one of the nation’s finest.™ [39]

vi. In late 2/94, Altman saw WJC at a function .
- and. apologlzed agaln, ‘WJC said don’t worry.
[40] ~ '

vii. In late 2/94/early13/94; during'conversation
with HRC in unrelated matter, Altman .
apologized. HRC said don't worry.’[41]

. Vlll Stelner called Williams and asked her to have

HRC call Altman to tell him she was not
angry. [Unclear if HRC called, or if contact
‘was made as descrlbedkln vi, above ] [42)] :

White House-initiated contact 4

i. On 2/25, Ickes and Steph. called Steiner upon .

learning that Altman had recused. They

. expressed unhappiness about the way in which

- the recusal was handled. Said White House

- had spent morning justifying non-recusal and’
felt blind-sided. Apparently said or implied
the President was not happy with the way the
recusal was handled. No indication either
asked Altman to reconsider the decision. .
Suggested Altman write letter to’ President

- explaining the decision, which Altman did.
(37] [See Sectlon B above for dlscuSSLOn of

- 23 =
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a. -

portlon of thls contact relatlng to*Jay
Stephens ] ;

No V1olatlon of Standards of Conduct. No White
House staff member said or did anythlng to
influence Altman to change his decision on

"recusal. No one said or did anything to obtain
. any personal beneflt for the Clintons. Neither
- did WJC or HRC. -

v‘No v1olatlon of White House pollc1es. ' Contacts

with White House staff related to manner in which

3adm1nlstratlon had handled his announcement that

he was recusing. Policy-related matter not
requiring OWHC authorization. Legitimate concern
of White House staff.- T B

- Mlscellaneous 4

Devroy may have contacted Gearan to ask him about

_the 10/14- meetlng. Gearan apparently mentioned -

this to Podesta in the 3/1 White House staff

it

meeting regarding Altman’s testlmony. - [ASK GEARAN -

~ ABOUT THIB] [48]

- 24 -
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Per.sbnal_ and-Cenfidential—

Y Ter 'File 7
. From: BruceR Lindsey @
| - Date: October 20, 1993 o

Re: g Whrtewater Development Corporatién

On Thursday, October 14 1993, Berme Nussbaum Neil Eggleston and Cliff
‘Sloan of the White House Counsel’s office, Mark Gearan and I met with. Jack
~ DeVore, Josh Steiner, and Jean Hanson of the Treasury Department. The purpose
" of the meeting was to discuss a telephone call that Jack had recewed the day :
o o ;before from Jeff Gerth of The New York Tmes : _—

. Gerth mforrned DeVore that he is aware that a number of crxmmal referrals )

ey involving Jim McDougal and Madison Guaranty had béen forwarded from RTC’s

“ +.  Kansas Cxty field office to its Washington office.” (Apparently, the "normal”
procedure is for a criminal referral to be sent from a field office directly to the
appropriate U.S. Attorney's office.. DeVore did not know why these referrals
came to Washington instead.) Gerth stated that, to his. knowledge, President
Clinton was not a target of the referrals, a!though Governor J im Guy Tucker ‘might
be : ; :

One of the referrals, however, involved four cashiers checks -- each for $3,000;
- two made payable to.the Clinton for Governor Campaign and two made payable
* to Bill Clinton.. The checks were dated April 4 or 5, 1985. All four checks were
deposited in the Bank of Cherry Valley. Gerth wanted DeVore to find out.who
.~ had endorsed the checks. (A check of our campaign records- turned up three ).
- cashiers checks for $3,000 each from J. W. Fulbright, Ken Peacock, and -Dean
. Landrum, and a personal check for §3, 000 from sz McDougal 51gned by Susan-
o McDougal) ‘ : . _

T - DETERMINEDTO BEAN .~ wwima

— - | " ADMINISTRATIVE MARKING "
y - o NmiALs: OB DATE: 8j/68
I | | &o%—-qzao—F
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to thtle Rock before his call. DeVore s inclination was also to confirm
to Gerth the fact of the referrals. He indicated that such confirmation was normal
: procedure We suggested that instead of confirming the referrals, DeVore should
indicate "off the record" that whatever had been received in Washington had been j
o fcrwarded to. the U.S. Attorney s office prior 10 Gerth's call.

‘The RTC belxeves that the funds for the cashiers checks came from a Ioan from
: Madxsxon Guaranty to a Republican, but supposedly the Republican was unaware
that some of the loan funds had been diverted. ‘ : :

e Maggle lehams )
- ... . BillKennedy
< - Mark Gearan
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ABC News has asked Roger Altman the following questions?

i Roger Altman put pressure on the RTC general counsel, urgmg her
_AD bnef the outside counsel (i.e., Davxd Kendall) on the statute of
hmltatxons? «

2) .- Dxd the thte House ask him to do it?

I

Altman was at a mcetmg at the White Housc that had to do with the thtewarer
‘topic, where he was asked by a White House staff person, "Can you ask the
RTC general counsel to brief the outside counsels on the statute of hmxtatxons
Roger’s response was, "Ldon’t know..” I)ll check.” The White House person

e -e,.,,»\-"("‘"‘x""‘

?aﬂ somethmg lilie, "You’d better do it quickly.™ *

Roger then, in a regular meetmg with the general counsel of the RTC askcd

this question, and the response was, "Roger, I don’t think it should happen
. ‘mow. Idon’t think it's the appropriate time." The signal was very clear that 1t e
. was not appropnate that they should be having that conversation. .

- AItman 3 ofﬁce in response to ABC has answered. questxon 1) w1th "Roger

Altman has regular conversations with Ellen Kulka, general counsel@ This

"matter was discussed.” They did not answer (2) and are looking for guxdance
C -from us on how to answer it. = S

| »The reporter s name is Aram Rallston Howard Schloss is the Altman person |

'v""whocanedher S — '_,,'_4-';,,,3;53
- Jenny Terzano  x62580 | Po. T
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